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UNCLASSIFIED DETAINEES

make a practice of attacking civilians in violation of the law of war. But whatever Al Qaeda’s
status, the United States remains bound to Geneva Convention requirements, which ensure that
individuals who are not a part of an official armed force — even if they have “directly” engaged
in combat*™® — are subject to criminal prosecution, not indefinite detention without judicial
review.”’ In any case, battlefield reports from Afghanistan have indicated that the distinction
between Taliban and Al Qaeda forces was not always clear. For example, at least one Taliban
unit was an embedded Al Qaeda contingent, apparently “forming part of” the regular Taliban

army.**® For this reason, an Article 5 hearing is essential.

Armed U.S. Forces are not always in uniform.
This photograph, taken by the Associated
Press, shows a U.S. Special Forces soldier
talking to colleagues after an assassination
attempt on President Hamid Karzai in
Afghanistan on September 5, 2002.

Photo: Tom Gilbert, AP Wide World

As for the Bosnian detainees and others taken into custody far from the battlefield of an
armed conflict, the law of war has no bearing; civilians detained by the U.S. government on
suspicion of terrorist activities are entitled to the protections surrounding international
extradition and criminal prosecution. At least one court has already made this clear. In
September 2002, in a case brought by four of the six Bosnian men now held at Guantdnamo,
the Human Rights Chamber of Bosnia and Herzegovina found that the transfer of the men to
U.S. custody without due process and in defiance of a court order was a violation of the
European Convention on Human Rights and other applicable law. Bosnian officials had
previously indicated that the six could be turned over to the United States if they were wanted
on U.S. criminal warrants, but the U.S. Embassy had refused to say whether warrants had
issued, and one senior U.S. official dismissed the matter of warrants as a “formality.”**’
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THE LEGAL STATUS OF GUANTANAMO:
“SOVEREIGNTY” VERSUS “COMPLETE JURISDICTION AND CONTROL”

Some family members of the Guantanamo detainees have filed suit in U.S. federal court, asking the
courts to review the legal basis for their relatives’ detention. In March 2003, the U.S. Court of
Appeals for the D.C. Circuit found that the detainees’ families had no right to “invoke the
jurisdiction of [U.S.] courts to test the constitutionality or the legality of restraints on [the
detainees’] liberty,”*° because they were not being held on U.S. “sovereign” territory. The court
based its decision on Johnson v. Eisentrager, a 1950 U.S. Supreme Court case involving 21 German
nationals in U.S. custody. The Germans had been tried in a U.S. military commission and convicted
of war crimes for assisting Japanese forces in China after the surrender of Germany during World
War I1.*% In Eisentrager, the Supreme Court held that the Germans had no right to petition U.S.
courts for habeas corpus because “the scenes of their offense, their capture, their trial, and their
punishment” had all occurred outside the sovereign territory of the United States.® In the
Guantanamo cases, the D.C. court of appeals dismissed as irrelevant the distinguishing fact that the
Germans had been charged and tried under applicable law (the Guantanamo detainees have not).**
Rather, the court of appeals found that under the terms of the perpetual lease agreement signed by
Cuba and the United States in 1903 (a lease that cannot be terminated without the consent of both
parties),”* “ultimate sovereignty” of Guantanamo is reserved to Cuba. Despite the fact that the
lease also gives the United States “complete jurisdiction and control” over the territory — authority
that the United States has exercised for more than a century — the court held that the U.S. courts
had no power to review the United States’ current actions there.**®

Military Commissions

We all want to fight terrorism . . . [but] shredding the Constitution — which applies to
all ‘persons,’ not just citizens — isn’t the way to do it. **°

Robert A. Levy, Cato Institute

President Bush triggered an avalanche of public debate when he issued an executive order on
November 13, 2001, announcing the establishment of military commissions (the November
Order).*” The November Order authorizes the creation of military commissions for trying
non-citizens suspected of “violations of the laws of war and other applicable laws.”*** The
order applies to a non-citizen if the president unilaterally finds “reason to believe that such
individual... has engaged in, aided or abetted, or conspired to commit, acts of international
terrorism, or acts in preparation therefore,” that could harm the United States.*”” The
prosecutor and the adjudicating panel in such proceedings will be military officers answerable
only to the president. The president will also be responsible for final review of any verdict.*
Under the order, proceedings may be conducted partly or entirely in secret, using secret
evidence and witnesses (including hearsay evidence from unidentified informants).**!

The Defense Department subsequently issued more detailed procedural rules for the
commissions in a March 21, 2002 Military Commission Order,*** and an April 30, 2003 set of
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Military Commission Instructions.*”® Both sets of rules evidence some effort to address a

number of concerns raised by bipartisan critics of the commissions. The rules affirm the
presumption of innocence;*** require that guilt be proven beyond a reasonable doubt;**
provide for military defense counsel at government expense; and permit limited participation
by civilian defense counsel at the defendants’ expense.**® Despite these improvements,
however, military commission proceedings provide markedly fewer fairness safeguards than
either U.S. criminal or military court proceedings. First, the commission structure will be
under the president’s complete control, with no appeal to any civilian court. Second, despite
White House assurances that military commissions would be used to try only “enemy war
criminals” for “offenses against the international laws of war,”**" the chargeable offenses
expand military jurisdiction into areas never before considered subject to military justice. This
unprecedented jurisdictional reach is achieved by broadening the definition of “armed
conflict”**® — the Geneva Convention term that establishes when “the law of war” is triggered —
to include isolated “hostile acts” or unsuccessful attempts to commit such acts, including
crimes such as “terrorism” or “hijacking” that traditionally fall within the ordinary purview of
the federal courts.*”” Third, the government has broad discretion to close proceedings to
outside scrutiny in the interest of “national security.”**"

COMPARING FAIRNESS PROTECTIONS

RIGHTS U.S. CRIMINAL U.S. COURT MILITARY
COURT MARTIAL COMMISSION

Jury Yes No No

Counsel of defendant’s choice Yes Yes No

Know all evidence against the Yes Yes No

defendant

Obtain all evidence in favor of the Yes Yes No

defense

Attorney-client confidentiality Yes Yes No

Speedy trial Yes Yes No

Appeal to an independent court Yes Yes No

Remain silent Yes Yes Yes

Proof beyond a reasonable doubt Yes Yes Yes

Finally, the military commission rules impose substantial restrictions on the nature of
legal representation to which defendants are entitled. Commission defendants will be
represented by assigned military lawyers — even if they do not want them.*' While defendants
will also be entitled to (eligible) civilian lawyers, there are strong personal and professional
disincentives for civilians to serve. Unless a defendant or his family or friends can provide
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Yaser Hamdi

Northern Alliance forces captured Yaser Hamdi, an American citizen raised in Saudi Arabia, in
November 2001, and handed him over to U.S. custody soon after. In January 2002, U.S.
officials brought Hamdi to Guantdnamo, where his interrogators later discovered his U.S.
citizenship. In April 2002, the military transported him from Guantdnamo to a U.S. military
base in Norfolk, Virginia. In contrast with its treatment of Lindh, however, the executive
declined to bring criminal — or any specific — charges of misconduct. Instead, the president
designated Hamdi an “enemy combatant.”*"

On June 11, 2002, Hamdi’s father, Isam Fouad Hamdi, filed a habeas corpus petition on
Hamdi’s behalf, as “next friend,” seeking review of the lawfulness of his son’s detention.*”’
To enable the petitioner to pursue his case, federal district court judge Robert G. Doumar
ordered the government to allow a public defender to meet with Hamdi in private. The
government appealed, and the U.S. Court of Appeals for the Fourth Circuit vacated the original
order. It remanded the matter to the district court to reconsider the extent to which the court
had jurisdiction to review Hamdi’s detention as a designated “enemy combatant.”*®* On
August, 16, 2002, Judge Doumar rejected the executive’s contention that only minimal judicial
review of this designation was appropriate and ordered Justice Department attorneys to
produce for the court’s private review the factual evidence underlying the “enemy combatant”
determination. The court also demanded to know the “screening criteria utilized to determine
[Hamdi’s] status,” as well as information regarding those who had made the determination.**’
Judge Doumar told the government attorneys that he would not be a “rubber stamp™® for the
executive.

On appeal, the Fourth Circuit again vacated Judge Doumar’s order.”®’ While ruling
largely in the executive’s favor, the appeals court began by rejecting the “sweeping proposition
. . . that with no meaningful judicial review, any American citizen alleged to be an enemy
combatant could be detained indefinitely without charges or counsel on the government’s say-
0.7 Still, it found “sufficient” basis upon which to conclude that “Hamdi’s detention
conforms with a legitimate exercise of the war powers given the executive by... the
Constitution and... [is] consistent with the... laws of Congress,” based on the purportedly
“undisputed” fact that “Hamdi was captured in a zone of active combat operations in a foreign
country,” and has been “determine[ed] by the executive... [to be] allied with enemy forces.”*

Dissenting from the denial of Hamdi’s request for rehearing en banc (by the entire
court), several Fourth Circuit judges harshly criticized the panel’s factual premise. As Judge
Michael Luttig explained: “/I]t simply is not ‘undisputed’ that Hamdi was seized in a foreign
combat zone... since Hamdi has not been permitted to speak for himself or even through
counsel as to those circumstances.”"" Judge Diana Gribbon Motz pointed out the “chilling”
ramifications of the panel’s ruling: “[A]ny of the ‘embedded’ American journalists, covering
the war in Iraq or any member of a humanitarian organization working in Afghanistan, could
be imprisoned indefinitely without being charged with a crime or provided access to counsel if
the Executive designated that person as an ‘enemy combatant.”” %>
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Hamdi’s lawyers anticipate seeking U.S. Supreme Court review in the fall. Hamdi
remains at the military brig in Virginia, held in incommunicado detention. There is no
information on his condition.

James Ujaama and José Padilla

Jos¢ Padilla and James Ujaama are both U.S. citizens accused of plotting with Al Qaeda to
prepare for terrorist operations in the United States. They were both arrested in the United
States. Ujaama was indicted and then entered a plea agreement with prosecutors. Padilla,
however, has never been formally charged with any offense. Instead, the president designated

him an “enemy combatant,” and the Defense Department took him into military custody.

James Ujaama

U.S. citizen James Ujaama was
initially arrested and detained under
the federal material witness statute
on July 22, 2002.>'° On August 28,
2002, he was indicted on two counts
of conspiracy to provide material
support and resources to Al Qaeda in
the form of training, facilities,
computer services, safe houses, and
personnel. The Justice Department
alleged that he had planned with
others to construct a firearms and
military training camp in Oregon.’"’
On April 14, 2003, Ujaama entered a
guilty plea to a charge of providing
goods and services to the Taliban.
He acknowledged that he had
assisted a co-conspirator’s travel to
Afghanistan, that he had delivered
currency to and installed software
programs for Taliban officials in
Afghanistan, and that he had
participated in a website that raised
money for Taliban programs. He will
serve two years in prison, and has
pledged to cooperate with law
enforcement authorities.’'

The Ujaama prosecution is

PROVIDING MATERIAL SUPPORT OR
RESOURCES TO A FOREIGN TERRORIST
ORGANIZATION

Since September 11, 2001, federal prosecutors have
charged a growing number of individuals with knowingly
“providing material support or resources” to an
organization the Secretary of State has designated as a
“foreign terrorist organization.” The material support ban
was first established in the Anti-Terrorism and Effective
Death Penalty Act of 1996 (AEDPA), and later amended by
the USA PATRIOT Act.>® Although the statute was used
only three times before September 11, the Ninth Circuit
Court of Appeals held in 2000 that two components of
AEDPA’s lengthy definition of material support, the
provision of “training” and “personnel,” were
unconstitutionally vague and could criminalize a wide
range of First Amendment-protected speech.’” In
amending AEDPA, however, the USA PATRIOT Act did not
take out either of these terms, and instead added “expert
advice or assistance” to the definition. David Cole, a
professor at Georgetown Law School, has argued that the
statute is now so vague “it would make it a crime for a
Quaker to send a book on Gandhi’s theory of nonviolence
to the leader of a terrorist group.””® Questions about the
constitutionality of the statute have arisen in the cases of
those charged under the amended law—resulting in
conflicting decisions in federal courts.’” The issue will
likely be resolved only when cases involving the material
support statute go before the U.S. Supreme Court.

by no means the only national security-related case in which the executive has employed
civilian criminal justice mechanisms to obtain convictions. A jury trial in Detroit of four non-
citizens from Algeria and Morocco, for example, recently resulted in two defendants being
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convicted of conspiracy to provide material support or resources to terrorist activities and other
related charges. A third defendant was found guilty of conspiracy relating to fraud and misuse
of visas, and the fourth man was acquitted of all charges. The federal prosecutor cited the case
as proof that “with diligence and hard work, the FBI and Justice Department have the tools, the
knowledge, the expertise and the will to stop terrorists before they inflict harm on our great
nation and our allies.”"

José Padilla

U.S. citizen José Padilla was arrested in May 2002, just two months before Ujaama’s arrest, at
Chicago’s O’Hare Airport. After holding Padilla for a month under the same federal material
witness statute, and providing him appointed criminal defense counsel, the government
reversed course. On June 9, 2002, the president formally designated Padilla an “enemy
combatant™'* and ordered him transferred to a military brig in South Carolina. Attorney
General John Ashcroft announced that Padilla had had contact with Al Qaeda members during
his recent visit to Pakistan, and had returned to begin preparing a “dirty bomb” — a
conventional explosive containing radioactive materials.”’> For more than a year, Padilla has
had no contact with the outside world, including the lawyers appointed to represent him.

Padilla’s appointed attorneys filed a petition for habeas corpus in federal court; the
government opposed.’’® As in Hamdi’s case, Justice Department lawyers argued, the
designation of Padilla as an “enemy combatant” merits “great deference” by the court because
the president was acting as commander-in-chief in making the determination.’'” At most, the
court could conduct minimal review to confirm that the president had “some evidence” to
support the designation.’’® The Justice Department also argued that the “Authorization for Use
of Military Force” that Congress passed after the September 11 attacks authorized the president
to make such determinations.”"

Against this, Padilla’s appointed counsel — together with former military lawyers,
retired federal judges, and a wide political range of legal experts who filed briefs as friends of
the court in the case (including the Lawyers Committee) — have maintained that the
government’s treatment of Padilla is illegal.”®® Their arguments are several. First, all U.S.
citizens are entitled to protection under the Fifth and Sixth Amendments, including the right to
counsel; the right to a speedy jury trial; the right to be informed of the specific charges against
them; the right to confront witnesses against them; and the right to have compulsory process to
call witnesses in their favor. The Constitution identifies no “enemy combatant” exception to
these basic rules. Second, federal law 18 U.S.C. § 4001(a) makes clear that “[n]o citizen shall
be imprisoned or otherwise detained by the United States except pursuant to an Act of
Congress.”?' Finally, while the post-September 11 “use of force” resolution was intended to
authorize action against any one who “planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11,” the government has not accused Padilla of
involvement in those attacks.’*
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EX PARTE MILLIGAN

Lamdin P. Milligan, a citizen of Indiana during the Civil War, was, like
José Padilla, accused of plotting against the United States. Milligan
was alleged to be a leader of a secret organization, the “Sons of
Liberty,” that “conspire[ed] against the draft, and plott[ed]
insurrection, the liberation of the prisoners of war at various depots,
the seizure of the state and national arsenals, armed cooperation
with the enemy, and war against the national government.”® Yet
the U.S. Supreme Court rejected the government’s effort to try
Milligan by military tribunal: “It is not easy to see how he can be
treated as a prisoner of war, when he lived in Indiana for the past
twenty years, was arrested there, and had not been, during the late troubles, a resident of any of
the states in rebellion. If in Indiana he conspired with bad men to assist the enemy, he is
punishable for it in the courts of Indiana; but, when tried for the offence, he cannot plead the
rights of war; for he was not engaged in legal acts of hostility [/.e., acts permitted to combatants
under the law of war] against the government, and only such persons, when captured, are
prisoners of war. If he cannot enjoy the immunities attaching to the character of a prisoner of
war, how can he be subject to their pains and penalties 7°** On the contrary, the Court held,
military trials for violations of the law of war “can never be applied to citizens in states which have
upheld the authority of the government, and where the courts are open and their process
unobstructed.”?® Ex Parte Milligan remains binding precedent today.

The first federal court to rule on the Padilla case issued a mixed opinion. Judge
Michael Mukasey accepted the executive’s contention that Padilla could be designated an
“enemy combatant.”**® He ruled that to hold Padilla under this designation, the executive only
had to provide “some evidence” that he was “engaged in a mission against the United States on
behalf of an enemy with whom the United States is at war.”*>’ But even this highly deferential
“some evidence” standard required more than the conclusory assertions the government had
thus far provided. A declaration submitted by a military official could not satisfy the
executive’s burden unless Padilla were given the right to challenge the evidence presented, and
for that, Padilla must be given access to counsel.””® Both sides have now appealed Judge
Mukasey’s decision to the U.S. Court of Appeals for the Second Circuit.”*’
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VOICES FROM THE DEFENSE DEPARTMENT

The objective is to produce a relationship in which the subject perceives that he is
reliant on his interrogators for his basic needs and desires. Achieving that objective can
take a significant amount of time . . . . ranging from months even to years.>°

Government’s Motion for Reconsideration in Part (January 9, 2003)
Padilla v. Rumsfeld

In support of its request that the court reconsider granting citizen Padilla access to an attorney,
the government offered the Declaration of Vice Admiral Lowell E. Jacoby (USN), Director of the

Defense Intelligence Agency, who explained the government’s concern:**

Anything that threatens the perceived dependency and trust between the subject and
interrogator directly threatens the value of interrogation... Even seemingly minor interruptions
can have profound psychological impacts on the delicate subject-interrogator relationship. Any
insertion of counsel into the subject-interrogator relationship... — even for a limited duration or
for a specific purpose — can undo months of work and may permanently shut down the
interrogation process.... Only after such time as Padilla has perceived that help is not on the way
can the United States reasonably expect to obtain all possible intelligence information from
Padilla.>*

Whether or not Vice Admiral Jacoby is right about its relative effectiveness,
incommunicado detention violates Fifth Amendment due process protections and U.S. treaty
obligations. The UN Human Rights Committee has said that “prolonged solitary confinement of
the detained or imprisoned person may amount to acts prohibited by article 7 of the
International Covenant on Civil and Political Rights, which prohibits “torture or... cruel, inhuman
or degrading treatment or punishment.””® Similarly, the Inter-American Court of Human Rights
has said that “prolonged isolation and deprivation of communication are in themselves cruel and
inhuman treatment... and a violation... of Article 5 of the [American] Convention [on Human
Rights].”>** The concern that such treatment is cruel and inhuman is grounded in experience. As
one recent study of New York State prisons found, those confined in isolated units ran eight
times the risk of suicide as those in unsegregated cells.”®*® The Jacoby Declaration’s defense of
indefinite detention as an instrument of interrogation illustrates the extent of change in U.S.
policy since 1999, when the U.S. State Department certified to the UN Committee Against
Torture that “U.S. law does not permit ‘preventive detention’ solely for purposes of
investigation.’”*
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Zacarias Moussaoui and Ali Saleh Kahlah al-Marri

The cases of Zacarias Moussaoui and Ali Saleh Kahlah al-Marri are also broadly similar: both
of these non-citizens were resident in the United States at the time of their arrests, and both
were subject to criminal prosecution for alleged terrorism-related activities. But with al-
Marri’s civilian criminal trial less than a month away, the president designated him an “enemy
combatant,” putting him into indefinite incommunicado detention, and cutting him off from his
lawyers, who had been vigorously defending his case. Similarly, executive officials have
suggested that if they receive unfavorable procedural rulings in the Moussaoui prosecution,
they will consider removing the case from federal court in Virginia to a military commission
under the president’s control.”*’

Zacarias Moussaoul

Zacarias Moussaoui is the only individual in the United States who has been charged with
involvement in the September 11 attacks. The decision to prosecute Moussaoui in a civilian
criminal court was in some sense surprising, as it was announced less than a month after
President Bush’s November 2001 Order authorizing military commissions. According to
Defense Department officials, the Pentagon was not involved in the decision to bring a
criminal case.”®® As Vice President Dick Cheney explained, it was the Justice Department’s
decision to proceed in federal court, “primarily based on an assessment of the case against
Moussaoui, and that it can be handled through the normal criminal justice system without
compromising sources or methods of intelligence. . . [and the view that] there’s a good strong
case against him.”>* Michael Chertoff, until recently the assistant attorney general in charge
of the Justice Department’s Criminal Division, championed the use of civilian courts, and later
during the proceedings, stressed to a federal appeals court that moving the case to a military
commission could disrupt intelligence and law enforcement cooperation with foreign
govemments.540

Moussaoui, though acknowledging fealty to Osama bin Laden, has maintained that he
had no role in the September 11 conspiracy. His insistence on representing himself**' and his
erratic, often inflammatory behavior in court initially led some to complain about the trial’s
“circus-like” atmosphere.”* But the unanticipated apprehension in Pakistan, in September
2002, of senior Al Qaeda figure Ramzi Bin al-Shibh, changed the focus of the proceedings.
Bin al-Shibh had allegedly sent Moussaoui significant sums of money and was named in the
Moussaoui indictment as a key participant in the September 11 plot.>* But in interrogations
conducted in an undisclosed site outside the United States, Bin al-Shibh reportedly told CIA
interrogators that Moussaoui’s Al Qaeda handlers had considered Moussaoui mentally
unstable, and had not included him in the September 11 planning.”*

Asserting Moussaoui’s Sixth Amendment right “to have compulsory process for
obtaining a witness in his favor,” Moussaoui’s stand-by counsel asked the court to let
Moussaoui interview Bin al-Shibh. District Court Judge Leonie Brinkema found strong reason
to believe that Bin al-Shibh might provide “material favorable testimony on the defendant’s
behalf — both as to guilt and potential punishment.”**> On January 31, 2003, the court ordered
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that the defendant be permitted to take the deposition of Bin al-Shibh, to be conducted by
satellite video transmission, with a time-delay mechanism to permit classified or sensitive
information to be deleted in real time during the deposition.”*®

Federal prosecutors sought review of the order in the U.S. Court of Appeals for the
Fourth Circuit. They maintained that “aliens seized and detained overseas as enemy
combatants” — such as Bin al-Shibh — “are beyond the authority of the federal courts.”*’ They
urged the court to refrain from “second-guessing quintessentially military and intelligence
judgments about the detention of combatants overseas,”*® arguing that enforcing the Sixth
Amendment right to confront witnesses would establish a precedent putting the military to a
“Hobson’s choice between risking a constitutional violation that would scuttle a criminal
prosecution back home or altering the conduct of warfare on a distant battlefield to preserve
evidence or produce witnesses.”* Assistant Attorney General Chertoff, arguing for the
government, warned that granting Moussaoui’s request to depose Bin al-Shibh would cause
“immediate and irreparable” harm to the United States by interrupting military
interrogations.”

The court of appeals dismissed the government’s appeal on June 26, 2003, finding that
the legal question was not yet ripe (as the government had not yet disobeyed the lower court’s
order).”' On July 14, 2003, following denial of motions for reconsideration by the court of
appeals, the government formally notified the lower court that it would indeed defy its order
because allowing “an admitted and unrepentant terrorist (the defendant) [to question] one of his
al Qaeda confederates... would necessarily result in the unauthorized disclosure of classified
information... a scenario... unacceptable to the Government.”>*> The lower court must now
determine what, if any, sanction should be imposed following the government’s refusal. The
court’s options range from dismissing the case entirely, to striking some of the charges, to
preventing the prosecution from seeking the death penalty.”> As Judge Brinkema weighs the
alternatives, the executive has sent mixed signals as to whether it will move the case to a
military commission if it ultimately loses on the constitutional question in federal court.”*

Al Saleh Kahlah al-Marri

Ali Saleh Kahlah al-Marri, a Qatari engineering student, arrived in the United States on
September 10, 2001, and was first arrested as a material witness in December 2001.
Prosecutors believed al-Marri had visited an Al Qaeda training camp in Afghanistan, met with
Osama bin Laden, and returned to Illinois intending, prosecutors claimed, to help “settle” Al
Qaeda agents.”>> Al-Marri was eventually indicted in federal district court in Illinois on seven
terrorism-related charges involving credit card fraud, lying to the FBI, and related counts.’*
The Qatari government retained a U.S. lawyer for al-Marri, and his criminal trial was set for
July 21, 2003. With the assistance of counsel, al-Marri planned to argue that the charge of
lying to the FBI was based on a misunderstanding.”®’ Al-Marri also sought to suppress “key
evidence” based on the federal officers’ failure to advise him of his right both to remain silent
and to secure the assistance of counsel, and based on officers’ warrantless search of al-Marri’s
apartment.”® On June 20, the court ordered a hearing on the motion to suppress, scheduling it
for July 2, 2003.%%°
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On June 23, 2003, Defense Department officials took custody of al-Marri and
transferred him from his Peoria County Jail cell to the Naval Consolidated Brig in Charleston,
South Carolina. The same morning, prosecutors sought and obtained an order from the district
court dismissing the charges with prejudice, based on the president’s determination that the
defendant is an “enemy combatant.”®  Although al-Marri had been held in “solitary
confinement” in the Peoria jail,”®' the president determined that al-Marri “represents a
continuing, present, and grave danger to the national security of the United States.”**

Administration officials attributed the sudden decision to pull al-Marri out of the
criminal justice system “to recent credible information,”® and insisted they were “confident”
that they would have prevailed on the criminal charges.

THE THREAT OF INDEFINITE MILITARY DETENTION

The defendants believed that if they didn’t plead guilty, they’d end up in a black hole
forever. [There is] little difference between beating someone over the head and making
a threat like that. >**

Neal R. Sonnett,
Chairman of the American Bar Association
Task Force on Treatment of Enemy Combatants

In September 2002, six Arab-American U.S. citizens were arrested in Lackawanna, New York,
and charged with conspiracy to provide material support and resources to a terrorist
organization, mainly by training in an Al Qaeda camp in Afghanistan in the summer of
2001.°® While the FBI celebrated the apprehension of “the key players in western New
York... [of an] an Al Qaeda-trained cell,”*® local community leaders saw them more as
“knuckleheads [who] betrayed our trust.”>®” In April 2003, the Wall Street Journal reported
“indications that the government’s case wasn’t as strong as officials in Washington had
characterized it after the arrests,” and the U.S. attorney “confirmed the government ha[d] found
no evidence the defendants were involved in any violent plot.”*®® During the next five months,
each of the six pled guilty to lesser charges and promised cooperation with ongoing
investigations. The six were sentenced to prison terms ranging from six to nine years.”®

That the Lackawanna defendants reached plea agreements with prosecutors was in itself
unremarkable. Of greater concern, however, were reports that federal officials used threats of
“enemy combatant” designation to induce the settlements. Lackawanna defense lawyer Patrick
J. Brown explained the significance of the pleas: “We had to worry about the defendants being
whisked out of the courtroom and declared enemy combatants if the case started going well for
us.... So we just ran up the white flag and folded.”’® Another Lackawanna defense attorney
remarked: “As often is the case with federal plea negotiations, the government has some pretty
potent weapons in its arsenal, but in this case those weapons were the prosecutors’ version of
nuclear warheads.”’' Indeed, by the time of the plea negotiations, the implications of the
“enemy combatant” designation had been extensively reported in the press. The Lackawanna
defendants knew that hundreds of detainees languished at Guantanamo, unable to challenge
their indefinite detentions, and that José Padilla and Yaser Hamdi were being held under
similar conditions. Though Justice Department officials have strongly denied using the
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“enemy combatant” tactic in Lackawanna, defense lawyers have stuck to their claim.”’* And
the New York Times has reported that one “senior F.B.I. official” explained that “the [al-]Marri
decision held clear implications for other terrorism suspects. ‘If I were in their shoes, I’d take
a message from this,’ the official said.””"

CITIZEN DERWISH

Though not among those indicted with the Lackawanna defendants, Kamal Derwish, another U.S.
citizen, was named as a co-conspirator in the case. Indeed, investigators believed him to be the
leader of the Lackawanna “Al Qaeda cell.”®”* On November 3, 2002, approximately six weeks after
the arrests, Derwish was killed in Yemen by a CIA-fired missile. He was one of five automobile
passengers accompanying Yemeni Al Qaeda operative Qaed Salim Sinan al-Harethi, the intended
target of the U.S. strike. Although the CIA was apparently unaware of Derwish’s presence in the
automobile, U.S. officials made clear their view that they would have been fully within their rights to
target him intentionally. National Security Advisor Condoleezza Rice explained: “[N]o constitutional
questions are raised here. There are authorities that the president can give to officials.... He’s well
within the balance of accepted practice and the letter of his constitutional authority.”®> A secret
“finding” signed by the president after September 11 had authorized CIA covert attacks on Al Qaeda
“anywhere in the world.” Officials have explained that “[t]he authority makes no exception for
Americans, so permission to strike them is understood.”® Taken together, these assertions imply
that the president’s claimed authority to designate as an “enemy combatant” any individual,
including a U.S. citizen within the United States, includes authority to carry out extrajudicial
executions, within or outside the United States, of suspects so designated.

At least one additional case has been reported where the threat of “enemy combatant”
status has been used to enhance prosecutors’ negotiating position in plea discussions.
Authorities believe that Iyman Faris, a Columbus, Ohio truck driver and U.S. citizen, was
involved in plots to derail passenger trains and blow up the Brooklyn Bridge.””’ Reportedly
tipped off by evidence seized with Al Qaeda operations planner Khalid Shaikh Mohammed,””®
the FBI observed Faris for a period and then, in March 2003, recruited him to inform on his
accomplices.’” On April 17, 2003, Faris reached a plea agreement with prosecutors, and on
May 1, 2003, in a federal district court in Virginia, Faris pled guilty to providing material
support to Al Qaeda and a related conspiracy charge.”®® He could face a sentence of up to 20
years. Though little detail has been made public about the case, federal officials told the
Washington Post that Faris “cooperated with the FBI because he sought to avoid being
declared an enemy combatant.”®' It appears that Faris was unrepresented by legal counsel
until after the substance of the plea agreement was concluded.’®*

RECOMMENDATIONS

1. The administration should provide U.S. citizens José Padilla and Yaser Hamdi immediate
access to legal counsel. These individuals, and all those arrested in the United States and
designated by the president as “enemy combatants,” should be afforded the constitutional
protections due to defendants facing criminal prosecution in the United States.
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2. The Justice Department should prohibit federal prosecutors from using, explicitly or

implicitly, the threat of indefinite detention or military commission trials as leverage in
criminal plea bargaining or in criminal prosecutions.

The U.S. government should carry out its obligations under the Third Geneva Convention
and U.S. military regulations with regard to all those detained by the United States at
Guantanamo Bay, Cuba and other such detention camps around the world. In particular,
the administration should provide these detainees with an individualized hearing in which
their status as civilians or prisoners of war may be determined. Detainees outside the
United States as to whom a competent tribunal has found grounds for suspecting
violations of the law of war should, without delay, be brought to trial by court martial
under the U.S. Uniform Code of Military Justice. Those determined not to have
participated directly in armed conflict should be released immediately or, if appropriate,
criminally charged.

President Bush should rescind his November 13, 2001 Military Order establishing
military commissions, and the procedural regulations issued there-under.

The administration should affirm that U.S. law does not permit indefinite detention solely
for purposes of investigation, and that suggestions to the contrary in the Declaration of
Vice Admiral Lowell E. Jacoby (USN) do not reflect administration policy.
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