AUSTRALIA

Australiais a state party to the United Nations Convention Relating to the Status of
Refugees and its Protocol, as well asto the International Covenant on Civil and Political
Rights and its First Optional Protocol. The Australian Migration Act of 1958 (as
amended) and the Regulations issued pursuant to that Act isthe legidation that covers all
aspects of migration to Australia, including the treatment of refugees, and is considered
one of the country’s most complex laws.*

During the year 2000-2001, Australiareceived 13,076 on-shore applications for refugee
status, and issued 5,579 grants of asylum (“Protection Visas’ asthey are technically
termed).? Only 1,127 of the Protection Visas granted that year were Permanent
Protection Visas (PPV's), which bestow permanent resident status, while 4,452 were
Temporary Protection Visas (TPV's), which permit residence for three years.® Unlike
PPV's, TPVsdo not grant refugees the right to family reunification, the right to return if
they leave Australia, or the right to settlement services and welfare benefits.* In the first
quarter of 2002, 1,580 applications were filed.

Only asylum seekers who enter the country with valid visas are initially eligible for
PPVs.® Those who arrive without valid visas are not eligible for PPVs until thirty months
after they have received TPV's, at which time they must prove their asylum claims again
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to be successful.” Asylum seekers who arrived after September 27, 2001, and who spent
more than seven days en route through nations where they could have sought and
obtained effective protection are never eligible for PPVs and may only reapply for three-
year TPVs, a process which also requires them to re-substantiate their need for
protection.®

In 1992, Australia instituted a policy of mandatory detention of all people, including
asylum seekers, who arrive in the country without proper travel documents.” Detention is
immediate and automatic, meaning that charges are not brought, and appearances before
magistrates or courts to decide if detention is absolutely necessary or appropriate are not
permitted.’ Detention is also indefinite in its duration—Iasting anywhere from a few
hours to afew years—as it must continue until asylum seekers are accepted as refugees
or deported in all but arare number of situations.”* By contrast, people who enter
Australia on valid visas and who then claim protection as refugees are not usually
detained.”

The Australian government claims that asylum seekers spend an average of four and a
half monthsin detention while their asylum claims are being processed.”®* Of the 13,015
applications for Protection Visas filed between July 2000 and June 2001, 4,490 were by
detained asylum seekers.** Of the 12,713 applications filed between July 1999 and June
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2000, 4,371 were by detained asylum seekers.™® Using a“snapshot” approach to
statistics, which has aso been criticized, the Australian government reported that there
were fewer than 3,000 immigrants detained in October 2001.1°

The United Nations High Commissioner for Refugees, numerous NGOs, and Australia' s
Human Rights and Equal Opportunity Commission have criticized Australia s mandatory
detention policy.” In the case of an asylum seeker who was detained for a period of over
four years, the United Nations Human Rights Committee found Australia’ s detention
policy to be arbitrary in practice.® A number of Australian health professionals have
raised concerns about the negative mental health implications of detaining asylum
seekers and NGOs have decried the dismal conditions in Australia s six immigrant
detention facilities™ Detention centers, most prominently the Woomera Immigration
Reception and Processing Centre, have been the sites of hunger strikes by asylum seekers
protesting lengthy delaysin processing their applications and mistreatment.®
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Since 1994, detained asylum seekers have been alowed to apply to the Minister for
Immigration and Multicultural and Indigenous Affairs for “Bridging Visas’ to gain
release from detention pending the outcome of their applications for Protection Visas.?
But, while the Minister must decide whether to grant requests for Bridging Visas within
two days, his power is discretionary and he very rarely grants such requests.?? Detained
asylum seekers granted Bridging Visas must be interviewed by officers appointed by the
Secretary of the Department of Immigration and Multicultural and Indigenous Affairs
(“DIMIA") and may be required to lodge security before their release from detention.?®
Those deemed likely to abscond are not ligible for Bridging Visas or release from
detention.?*

Asylum seekers who arrive with valid visas but file applications for Protection Visas after
their visas have expired are eligible to apply for “Class C” Bridging Visas. Asylum
seekers with such visas may be granted permission to work upon their release from
detention in very exceptional circumstances.”® Asylum seekers who arrive without valid
visas are only eligible to apply for “Class E” Bridging Visas, which are reserved for
minors, the elderly, applicants with special medical needs, and applicants married to

2! Bridging visas expire upon the final adjudication of the application for a Protection
Visa. HREOC I, supra note 17, at 18 (citing Migration Act, 1958, § 73). Any non-
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Legal and Constitutional References Committee Inquiry into Australia’ s Refugee and
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% Those with C Bridging Visas are granted permission to work on the basis of financial
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home country. This visaremains valid during the asylum application and review
process and for 28 days after final denia by the Refugee Review Tribunal. The
asylum seeker may apply for a new Bridging Visa“C” while she applies for judicial
review to the Federal Court or High Court, and this visawill remain valid until 28
days after final denial. HREOC 11, supra note 21.



Australian citizens or permanent residents.”® These categories are very limited in
practice. For example, between 1994 and 1998, only two children arriving as boat people
or born in detention were released out of atotal of 581.%" The release of people on the
basis that they are elderly, meaning over the age of 75, isaso rare, since few elderly
people travel to Australia by boat or otherwise without authority. And, even in the case
of people affected by past torture or trauma, the presumption isin favor of continued
detention.

In response to an increase in the number of people trying to reach the country by boat in
recent years and the infamous “ Tampa” incident, in which the government refused
landing to a Norwegian vessel whose passengers included a boatload of asylum seekersit
had rescued, the Australian government has established a so-called “Pacific Solution”.
Since September 2001, it has made a number of amendments to the Australian Migration
Act intended to “reduce incentives for people to journey to Australian territories’ that
have alarmed asylum seekers and their advocates.®

New legislation removes or “excises’ certain parts of Australian territory from the
migration zone, including the Ashmore and Cartier Islands, Christmas Island, Cocos
(Kedling) Islands, offshore sea and resource installations and potentially a number of
other areas in the future.*® Undocumented persons who enter Australia at these places are
subject to mandatory detention and are no longer allowed to apply for Australian visas of
any class unless the Minister for Immigration and Multicultural and Indigenous Affairs
finds that it isin the public interest to grant them permission to apply for TPVs.®® The

% Migration Act §72 and Migration Regulation § 2.20. Note that those with special
medical needs are eligible only where a medical officer appointed by the
Immigration authorities has determined that the non-citizen cannot properly be cared
for in a detention environment (emphasis added). HREOC |, supra note 17 at 20.
Note further that there is one exception here for persons who have managed to avoid
detection by immigration authorities for more than 45 days. 268 Migration
Regulations 8§ 2.20(8) (1994). These individuals are entitled to a Bridging Visa“E,”
which does not permit them to work while they apply for judicial review. Those
who are caught before 45 days are eligible for aBridging Visa“E.”
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Minister isto consider alternatives for resettling those granted asylum in other countries
before contemplating granting them access to visas that would allow residencein
Australia.**

New legislation also provides that immigrants who arrive at excised offshore places or
are intercepted in international waters may be taken to countries other than Australia that
have been “declared” by the Minister for Immigration and Multicultural and Indigenous
Affairs as countries that have appropriate arrangements in place to prevent refoulement of
refugees.® Currently, Nauru and Papua New Guinea are declared countries.®® Persons
transferred to and held in Nauru and Papua New Guinea are labeled “transitory persons’,
and are ingligible for any class of Australian visa, including Bridging Visas, without the
exercise of discretion by the Minister.®* Under agreements concluded between the
government of Australia and the governments of Nauru and Papua New Guinea,
approximately 1800 asylum seekers who were intercepted en route to Australia were
detained as of March 2002 in those two declared countries.*® During the summer of
2002, the Minister granted 3-year Temporary Protection Visas to 56 asylum seekers from

3. DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS, NEW VISA
REGIME, available at http://www.immi.gov.au/legislation/refugee/04.htm (last
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Nauru® and 42 from Papua New Guinea, amost all of whom had immediate family
membersin Australia.®” (See chapters on Nauru and Papua New Guinea below).

Is there independent review of the detention decision? No.

Decisions to detain asylum seekers within the Australian migration zone are not subject
to judicial review, except in the very narrow sense that a court may conduct a factual
inquiry asto whether a given detainee was in fact in the country “unlawfully” at the time
she was detained and on very narrow constitutional grounds.®

As noted above, asylum seekers detained for lack of proper travel documents may only
be released if they have been granted Australian visas. An October 2001 amendment to
the Migration Act sought to significantly reduce the right to judicial review of visa
decisions.® Thislegislation is currently being challenged in the High Court of
Australia.®

3 DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS, REFUGEES
ARRIVE IN AUSTRALIA FROM NAURU, available at
http://www.immi.gov.au/media_releases/media02/d02055.htm (last visited Aug. 10,
2002).

37 DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS,
REFUGEES LEAVE MANUS FOR AUSTRALIA, available at
http://www.minister.immi.gov.au/media_releases/media02/r02070.htm (last visited
Aug. 10, 2002).
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Opportunity Commission (HREOC), to Suzanne Spears, Debevoise & Plimpton,
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(1992) 176 CLR 1 (Austl.), available at http://www.austlii.edu.au/cgi-
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% Migration Act § 8A. Until October 2001, Australian courts could review adenial of
certain classes of “bridging visas’ to ensure that the law was applied correctly.
However, they did not have the authority to order the Minister to release a particular
asylum seeker or to grant a“bridging visa.” They were merely able to remit
decisions displaying alegal error for reconsideration to the Minister, who would
exercise his decision afresh. Migration Act 8196(3); HREOC 1, supranote 21 at 9;
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Although the 2001 legislation made judicial review of visa and asylum decisions largely
futile, the government maintains that, in providing asylum seekers whose refugee
assessments are unfavorable access to merits review by the Refugee Review Tribunal, it
complies with the UNHCR’ s guidelines, which suggest that asylum decisions be subject
to at least one level of review, either administrative or judicial.**

Arethere limits on the period of detention? No.

Once asylum seekers have been detained, they are not eligible for release until they are
granted Bridging Visas, TPVsor PPVs, or are to be deported.** There are no time limits
on detention pending visa decisions, asylum decisions, or removal once asylum
applications have been rejected. Detention is, therefore, potentially indefinite. The UN
Human Rights Committee found Australiain breach of the International Covenant on
Civil ?Qd Political Rights for having detained one asylum seeker for more than four
years.

Is there periodic review of detention? No.

There is no automatic or independent review of continuing detention.** The Minister for
Immigration and Multicultural Affairs may, in very limited circumstances, exercise his
non-enforceable discretionary power to grant detained asylum seekers' applications for
Bridging Visas where primary decisions on their asylum applications have not been made
within six months or where they are found to meet the digibility requirements for a Class
E Bridging Visa® However, he rarely chooses to exercise such power.

Is there access to government-funded legal aid? Limited.

Asylum seekers who arrive without valid visas are initially placed in “separation
detention” for indefinite periods during which they are denied accessto legal advice,

Multicultural and Indigenous Affairs and the Refugee Review Tribunal v. Ex Parte
Applicants S134/2002, available at
http://www.humanrights.gov.au/legal/guidelines/submission_s134.html (last visited
Sept. 11, 2002).
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2 Migration Act §8§ 178(2), 196(1).

3 Av. Australia, Communication No. 560/1993: CCPR/C/59/D/560/1993 (Apr. 30,
1997).

“ HREOC Il, supra note 21, at 9.
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news coverage, visitors and phone calls.*® Although there is no statutory basis for
separation detention, DIMIA claimsit is necessary to enable the Department to determine
whether given asylum seekers are persons who “prima facie invoke Australia’s protection
obligations’; although, there is likewise no statutory basis for DIMIA making such a
preliminary determination.*” Asylum seekers deemed not to meet this test are “ screened
out,” meaning that they are not permitted to apply for asylum in Australia, and are
detained until arrangements can be made for them to leave the country.*® Persons
deemed to meet the test are “screened in”, meaning that they are permitted to apply for
asylum, and are detained until their asylum claims are adjudicated.

The Immigration Advice and Application Assistance Scheme (IAAAYS) provides
application assistance to screened in Protection Visa (PV) applicants in immigration
detention.® However, the Department of Immigration and Multicultural and Indigenous
Affairs (DIMIA) isunder no legal obligation to inform detainees of their right to counsel
or of the availability of government funded counsel.>* The amount of information
provided varies, therefore, from center to center.>

Under the IAAAS, the Australian government contracts staff members of various legal

aid and private law offices as migration agents to advise and assist screened in asylum
seekers detained within the migration zone in the preparation, filing and presentation of
their visa applications. |IAAAS assistance is available to those who qualify for it free of
charge from the primary decision through the merits review stages, but is not available
for applications for judicial review.>® Migration agents must possess a “sound knowledge

6 1d; AUSTRALIAN HUMAN RIGHTS AND EQUAL OPPORTUNITY COMMISSION (HREOC),
AUSTRALIAN HUMAN RIGHTS COMMISSIONER’ S 1998-1999 REVIEW ON IMMIGRATION
DETENTION at 31 available at
http://www.hreoc.gov.au/word/human_rights/asylum_seekers/idc_review.doc (last
accessed Aug. 29, 2002) [hereinafter HREOC I11].
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SHEET: IMMIGRATION ADVICE AND APPLICATION ASSISTANCE SCHEME, available at
http://www.immi.gov.au/facts/63advice.htm (last accessed Sept. 15, 2002)
[hereinafter IAAAS Fact Sheet].
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of migration law and procedure” but are not required to hold legal qualifications.>* As
IAAAS service providers are paid through DIMIA, concerns have been raised about a
potential conflict of interest with their clients' needs, and the quality of advice
provided.™ Even for those who are eligible for IAAAS assistance, access to legal
assistance is often limited by the remoteness of their detention centers.®® Although
screened in asylum seekers are allowed to make phone calls, in some centers they must
pay for calls themselves.>’

Alternatives to detention: None.

In 1994 the Australian Parliament’ s Joint Standing Committee on Migration (JSCM)
examined the appropriateness of the government’ s detention policy and considered
alternative options, such as supervised release to community groups. °® The Committee
expressed doubt that any alternative could ensure that released asylum seekers would not
abscond during the processing of their applications.™ It rejected the notion that a
community release program would be more cost effective than immigration detention,
guestioned the ability of community groups to adequately care for released detainees, and
insisted that requiring asylum seekers released into the community to carry identity cards
to minimize the risk of absconding would be contrary to Australian values of individual
freedom and open society.*® Based on the Committee’s findings, the government

> DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS, FACT
SHEET: MIGRATION AGENTS REGISTRATION AUTHORITY, (last modified Jul. 19,
2002), available at http://www.immi.gov.au/facts/100mara.htm (last accessed Aug.
29, 2002). Migration agents are registered with the Migration Agents Registration
Authority, aregulatory authority appointed by the Minister for Immigration and
Multicultural Affairs.

%> Mallesons Stephen Jagues Correspondence, supra note 38.

% HREOC Correspondence, supra note 38 (the Curtin Immigration Reception and

Processing Centre (IRPC), for example, is an eight hour flight from Sydney, where
the principal non-governmental and governmental refugee assistance programs are
based).

" Mallesons Stephen Jagues Correspondence, supra note 38.
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renewed its commitment to mandatory detention of all undocumented migrants and
rejected all alternatives.*

According to DIMIA, only “[d]etention ensures that unlawful non-citizens are available
for processing and, where necessary, removal.” ® Release, by contrast, “could
inadvertently lead to people achieving their objective of remaining in Australia,
regardless of whether or not they were ultimately found to be in need of protection under
the Refugees Convention (or were found to be eligible for some other visa)”, which “in
turn would send a strong signal to people smugglers and potentially encourage more
familiesto risk their ...lives ...to travel to Austraia unlawfully.” ®

Vulnerable groups. Some aternative detention arrangements.

Mandatory detention of those without valid visas seeking asylum in Australia applies to
everyone, including children.®* 1n 2000-2001, 1103 children were held in Australian
immigration detention centers.®® In May 2002, there were 168 children under the age of
18 in Australian detention centers, including 12 in the Woomera Project and 15 in the
Adelaide foster care program.®® As of June 2002, only one unaccompanied child had
been released from detention and placed in foster care upon being granted a*“ Class E”
Bridging Visa at the discretion of the Minister for Immigration and Multicultural and
Indigenous Affairs. ©’

®! Fact Sheet 82, supra note 58.
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factO4.html (last accessed Sept. 15, 2002).
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n.html (last accessed Aug. 29, 2002) [hereinafter Castan Centre] (citing Human
Rights and Equal Opportunity Commission (HREOC), National Inquiry into



Although there are no alternatives to detention, DIMIA maintains that “[w]ithin the
mandatory detention framework and consistent with the Act, however, the Department
takes innovative approaches to aternative detention arrangements.”®® These
arrangements purportedly seek to respond to the needs of particular groups, such as
women and children and unaccompanied minors.*® Alternative places of detention
include the Woomera Residential Housing Project and foster care arrangements
undertaken in conjunction with the State child welfare authority.

The Woomera Alternative Detention Arrangements for Women and Children
Project, launched in August 2001, permits up to 25 volunteer women and children
detained in the Woomera Immigration Reception and Processing Center (IRPC) to
live in four supervised houses that they run themselves outside of the center.”
Those dligible for the program include women with children who have family
members remaining at WWoomera; their female children of any age; and their male
children of under 13 years of age. Participants may visit each other but must
arrange with authorities for other people to visit them. Some fathers remaining at
the IRPC have reportedly been allowed to visit their participating families.”> As
they are still detained, participants are only permitted to leave their cluster of
houses to go on “ supervised excursions to community facilities’.”? Childrenin
the Project participate in the IRPC education program although DIMIA is
assessing the possibility of enrolling them in local schools.” During its first
month of operation, only thirteen people opted to participate in this “home

Children in Immigration Detention Background Paper 1: Introduction. [hereinafter
HREOC IV] available at
http://www.humanrights.gov.au/human_rights/children_detention/background/introd
uction.html (last accessed Aug. 29, 2002)).

% Department of Immigration and Multicultural and Indigenous Affairs, Submission in
Response to the Terms of Reference of the Human Rights and Equal Opportunity
Commission's Inquiry into Children in Immigration Detention and to | ssues Raised
in the Background Papers, available at
http://www.dima.gov.au/illegal s’/hreoc/index.htm (last accessed Sept. 15, 2002)
[hereinafter DIMIA Submission].

4.

"0 DEPARTMENT OF IMMIGRATION & MULTICULTURAL & INDIGENOUS AFFAIRS, FACT
SHEET 65: NEW HUMANITARIAN VISA SYSTEM, available at
http://www.immi.gov.au/facts/65humanitarian.htm. (last accessed June 30, 2002)
[hereinafter Fact Sheet 65].

"* HREOC Correspondence, supra note 38.
2 Australian Response to LCHR Questionnaire, supra note 14.
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detention” program, presumably because most families were reluctant to be split
74
up.

DIMIA complains that other “aternative places of detention, such as fostering
arrangements, are costly to implement”, entail “complex administrative and legal
ramifications,” and are limited by “the availability of culturally appropriate families.
However, the Department has made a few such arrangements where special
circumstances existed and the State child welfare authority was able to provide
assistance. For example, in January 2002, to protect them from incidents of self-harm
and hunger strikes, the Minister removed nine unaccompanied minors from the Woomera
IRPC to alternative places of detention in foster care arranged by the South Australian
Department of Human Services.”

n 75

Australiais a party to the United Nations Convention on the Rights of the Child. The
Australian Minister for Immigration is entrusted with the guardianship of all non-citizen
unaccompanied minors, but has largely delegated guardianship responsibility for detained
minors to the DIMIA managers of detention facilities and for released minorsto state
child welfare agencies.”” DIMIA hasissued guidelines concerning the protection of
unaccompanied minors, but they are non-binding and unenforceable.”® Detained children
participate in school classes and recreational activities inside the centers and in some
cases outside them.” Women and children are not aways provided with separate
accommodation.®

Children who have aready suffered the trauma of fleeing their homes and human rights
abuses in their home countries have witnessed and participated in traumatic eventsin
Australian detention centers, such as detainees rioting and sewing their lips together in
protest of their prolonged detention.* Children have also suffered when guards have

™ Smith, Asylum Seekersin Australia, supra note 16, at 578-79.
> DIMIA Submission, supra note 68.

’®|d.; Castan Centre, supra note 67.

" Notes of Conversation with Dr. Sev Ozdowski, Human Rights Commissioner of
Australia, at the Lawyers Committee for Human Rights by Suzanne Spears (New
York, May 10, 2002)(on file with Debevoise & Plimpton) (Dr. Ozdowski notes that
the Minister’ s guardianship responsibilities conflict with his power to grant visas)
[Hereinafter HRCA Conversation]; HREOC Correspondence, supra note 38;
Mallesons Stephen Jagques Correspondence, supra note 38.
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responded with tear gas or late night spot checks.®? Allegations of child sexual abusein
the Curtin Detention Center in 2000 highlighted the dangers of detaining children in
cramped conditions with adults, many of whom suffer from depression and post-
traumatic stress disorder.®®

In March 2001, the Commonwealth Ombudsman’ s Office issued a formal report on
Immigration Detention Centers that contained a number of recommendations to DIMIA
for improvements in arrangements for children.®* In late November 2001, Australia’s
Human Rights Commissioner, Dr. Sev Ozdowski, announced that the Human Rights and
Equal Opportunity Commission would be conducting a national inquiry into children in
immigration detention, the results of which he hoped to present to Australia’ s Parliament
by the end of 2002.% As of August 2002, the Commission had received more than 300
submissions from organizations critical of Australia’s treatment and detention of asylum
seeker children.® In addition to considering public submissions, the Commission has
visited al of Australia’ s immigration detention facilities—including on Cocos and
Christmas Islands—and has conducted public hearings in the states where such facilities
arelocated.®” In 2002, Amnesty International and Human Rights Watch, among other

8d.
8.

8 COMMONWEALTH OMBUDSMAN, REPORT OF AN OWN MOTION INVESTIGATION INTO
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hl.pdf (last accessed Aug. 29, 2002); also, COMMONWEALTH OMBUDSMAN —
AUSTRALIA, ANNUAL REPORT 2000-2001, available at
http://www.ombudsman.gov.au/publications_information/Annual_Reports?AR2000-
OV/ARindex.html (last accessed Aug. 29, 2002).
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non-governmental organizations, criticized Australia’ s detention of unaccompanied
minors as aviolation of itsinternational treaty obligations.®®

8 HREOC Correspondence, supra note 38; Fact Sheet 04, supra note 81.



