The Real Law on Torture
A Response to the DOD Working Group Report on Detainee Interrogations in the
“Global War on Terrorism”

The Defense Department Working Group Report on Detainee Interrogations in the
Global War on Terrorism (“Report”) is the most detailed and, in some respects, the most
influential, of the many documents that have emerged detailing the Administration’s view
of government power to conduct coercive interrogations of those in U.S. custody. The
Report, issued to Secretary of Defense Donald Rumsfeld on April 4, 2003, recommends a
series of interrogation techniques for use with those “outside of the sovereign territory of
the United States” who have been designated “unlawful combatants” by the
Administration. Secretary Rumsfeld relied on this Report in ordering implementation of
24 specific interrogation techniques at Guantanamo Bay* and in Iraq.?

The Report and its recommendations are based on numerous errors of law. Most
important among these, the Report embraces the use of certain interrogation techniques
that are in fact prohibited under U.S. and international law. While the Report borrows
heavily from a 2002 Justice Department memo which Administration officials have now
disavowed, it is unclear what specifically in that 50-page 2002 memo the Administration
intends to reject. In the meantime, the Report — and many of the policies and practices it
recommends — remain in place. This bulletin aims to set the legal record straight.

The Federal Torture Statute and Other U.S. and International Law Ban a Broad
Range of Conduct Amounting to Torture or Other Cruel and Inhuman Treatment

1. Report Claim: Under the federal statute banning torture,? an interrogator would not
be guilty of torture even if he “knows that severe pain will result from his actions, if
causing harm is not his objective.” So, for example, if an interrogator’s intent is to extract
information, then no matter what actions he intentionally takes to accomplish that goal,
he is not committing torture. (Report, page 9.)

Response: The federal torture statute prohibits any “act committed by a person acting
under the color of law specifically intended to inflict severe physical or mental pain or
suffering . . . upon another person within his custody or control.” According to the
statute, torture is a so-called “specific intent” crime — a crime for which a prosecutor must
show that the defendant engaged in the action aware of surrounding circumstances or
“with some specified purpose in mind.” That the interrogator’s central objective is to
extract information, however, and not inflict severe physical harm, does not negate a
showing of specific intent. Where an interrogator seeks information and employs
coercive methods that he knows will cause pain difficult to endure he has exhibited
specific intent for purposes of the torture statute. Indeed, as the Report acknowledges, a
jury may infer from factual circumstances the specific intent.’

2. Report Claim: Under the federal torture statute, the interrogator has only committed
torture by causing a victim to suffer prolonged mental harm if the interrogator
specifically intended to cause prolonged mental harm. Threats of imminent death,



infliction of physical pain, and so forth, that happen to cause prolong mental harm — if
these outcomes were not the interrogators intent — do not constitute torture. (Report, page
12)

Response: The torture statute defines “severe mental pain or suffering” as the prolonged
mental harm caused by or resulting from a number of predicate acts including intentional
infliction of severe physical pain, administration of mind-altering substances, and threats
of imminent death.” The plain language of the statute makes clear that an interrogator
need not specifically intend to inflict prolonged mental harm, only that he specifically
intends to commit one of the predicate acts — threatening imminent death, for example —
that causes prolonged mental harm.

3. Report Claim: The torture statute does not preclude the forced administration of all
drugs, but rather prohibits only the use of drugs that “disrupt profoundly then senses or
the personality.” Such harm would be manifested by “dementia,” “brief psychotic
disorder[s],” “obsessive-compulsive disorder behaviors,” and “pushing someone to the
brink of suicide.” (Report, pages 14-16.)

Response: The torture statute prohibits “the administration or application of mind-
altering substances or other procedures calculated to disrupt profoundly the senses or the
personality.”® The plain text thus prohibits two separate categories of conduct: (1) the
administration of drugs (“mind-altering substances,” as the Report acknowledges, is a
common synonym for drugs), and (2) other procedures calculated to disrupt profoundly
the senses or personality. Reading the statute to prohibit the forced administration of
mind-altering substances of any kind — whether or not they profoundly disrupt the senses
— is consistent with the constitutionally protected liberty interest in avoiding unwanted
administration of antipsychotic drugs.” And it is only by a stretched reading of the statute
that the phrase “disrupt profoundly the senses or the personality” could be read to modify
“mind-altering substances.” Indeed, common canons of statutory interpretation hold that
in understanding the definition of a term — in this case, the term “mind-altering
substances” — recourse to other surrounding words is only needed where the term itself is
too ambiguous to have independent meaning.*® As the Report itself makes clear, the well-
worn phrase “mind-altering substances” is not such a term. Various court cases and state
statutes have employed the phrases “drugs” and “mind-altering substances”
interchangeably.™

4. Report Claim: Little attention need be paid to other federal laws and binding
international laws that ban certain interrogation techniques. (Report, pages 17-19; 45-47;
58-61.)

Response: At least 19 U.S. laws and four international treaties that the United States has
signed and ratified protect individuals held in U.S. custody from torture and other cruel,
inhuman and degrading treatment. Here are some of the most important examples:

e The Federal War Crimes Act, 18 U.S.C. § 2441, provides federal jurisdiction over
violations of the laws of war, including the Geneva Conventions. These



violations, referred to as “grave breaches,” include “willful killing, torture or
inhuman treatment...willfully causing great suffering or serous injury to body or
health [of protected persons].”*

e Federal criminal laws prohibit numerous acts by federal officials, including:
assault, maiming; “conspiracy against rights;” “deprivation of rights under color
of law;” murder; sexual abuse; and abusive sexual contact.* Any of these
offenses committed outside of the United States may be prosecuted under the
Military Extraterritorial Jurisdiction Act.*

e Under the Uniform Code of Military Justice, first enacted by Congress in 1950,
military personnel may be prosecuted for conduct including cruelty and
maltreatment “of any person subject to his orders;” murder; manslaughter; rape
and carnal knowledge; maiming; sodomy; assault; and conduct unbecoming an
officer and a gentleman.™

e The International Covenant on Civil and Political Rights provides that “[n]o one
shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.”*®

The President’s Power as Commander-in-Chief Does Not Immunize Federal
Officers from the Application of Criminal Law

5. Report Claim: “The President enjoys complete discretion in the exercise of his
Commander-in-Chief authority including in conducting operations against hostile
forces.” (Report, page 20.)

Response: As the Supreme Court just recently made clear in Hamdi v. Rumsfeld, “a state
of war is not a blank check for the President . . . Whatever power the United States
Constitution envisions for the Executive in its exchanges with other nations or with
enemy organizations in times of conflict, it most assuredly envisions a role for all three
branches when individual liberties are at stake.”*” In Youngstown Sheet & Tube Co. v.
Sawyer, the Supreme Court rejected President Truman’s claims of inherent domestic
authority in wartime and held unconstitutional the President’s summary seizure of the
steel mills.*® Particularly where, as here, Congress has directly prohibited certain forms
of torture and ill-treatment in ratifying and implementing through legislation the
Convention against Torture, the President’s discretion in exercising his Commander-in-
Chief powers in this realm is at its minimum. As reflected in the federal torture statute,
described above, and in the Convention itself as ratified, Congress has prohibited torture
and other cruel treatment; such treatment may not be excused on the basis of emergency
or state of war, and superior orders do not excuse it."® Finally, whatever powers the
President has to act in the short term to repel insurrection or invasion — the subject of
most of the case law cited in the Report — such powers have no application to the general
practice of coercive interrogation the Report aims to address.



6. Report Claim: “If executive officials were subject to prosecution for conducting
interrogations when they were carrying out the President’s Commander-in-Chief powers,
‘it would significantly burden and immeasurably impair the President’s ability to fulfill
his constitutional duties.” These constitutional principles preclude an application of [the
torture statute] to punish officials for aiding the President in exercising his exclusive
constitutional authorities.” (Report, page 21, 24.)

Response: In addition to the false constitutional premise, addressed above, on which this
claim is based, the Supreme Court has made clear that executive officials who commit
unlawful acts pursuant to presidential order are not, solely on that basis, made immune
from prosecution in court. Indeed, criminal liability for abuses committed by federal
officials against detainees attaches not only to those directly responsible for carrying out
such acts, but also those who assisted, abetted, ordered or otherwise caused such offenses
to occur. Thus, for example, a military or civilian superior may be held legally
responsible not just for unlawful orders he may require troops under his command to
carry out, but also for the failure “to take such measures as [a]re within his power and
appropriate in the circumstances to protect prisoners of war and the civilian
population.”*

7. Report Claim: “Numerous Presidents have ordered the capture, detention, and
questioning of enemy combatants during virtually every major conflict in the Nation’s
history, including recent conflicts in Korea, Vietnam, and the Persian Gulf. Recognizing
this authority, Congress has never attempted to restrict or interfere with the President’s
authority on this score.” (Report, page 24.)

Response: There is no question that Presidents have — as is appropriate — captured,
detained, and questioned combatants in past armed conflicts. But Congress’ very passage
of the torture statute indicates that the President’s discretion is limited. The United States
has also officially observed Geneva Convention protections relating to capture, detention
and questioning of combatants in every conflict in which it has engaged since World War
I1, including the Vietnam War and the first Gulf War.?? In contrast, in detention practices
in Afghanistan and Irag, the current administration has stated at times that either the
Geneva Conventions do not apply or that the status of certain prisoners was undetermined
and hence the prisoners would not be afforded convention protections.?® Photographs
and accounts of interrogations indicate numerous violations of the Geneva Conventions
ranging from homicide to mock executions to humiliating and degrading treatment. And
when U.S. personnel have violated U.S. and international law obligations in the past, the
U.S. government has sought to apply criminal and other appropriate sanctions to check
this unlawful exercise of authority.”*

Claims of Emergency, Necessity, and Self-Defense Do Not Protect Interrogators or
their Superiors from Criminal Prosecution for Acts of Torture

8. Report Claim: It is a defense to criminal prosecution for torture that interrogators
were acting out of “necessity” to protect the United States against terrorist activities.
(Report, pages 25-27.)



Response: The Report acknowledges that “[t]he [necessity] defense is available “only in
situations wherein the legislature has not itself, in its criminal statute[s], made a
determination of values.” The Report claims that “Congress has not explicitly made a
determination of values vis-a-vis torture.” But of course Congress hade such a
determination of values; Congress ratified the Convention against Torture and passed the
federal statute banning torture. Significantly, article 2 of the Convention against Torture
states, in relevant part: “No exceptional circumstances whatsoever, whether a state of war
or a threat of war, internal political instability or any other public emergency, may be
invoked as a justification of torture.”* The Convention against Torture is the supreme
law of the land, and as such should be viewed as explicitly precluding any recourse to a
necessity defense. Indeed, the Report acknowledges the Nuremberg Tribunal’s holding
that the “rights of the innocent population ... must be respected even if military necessity
or expediency decree otherwise.”*

9. Report Claim: It is a defense to criminal prosecution for torture that interrogators
were acting in “self-defense” to protect the United States against terrorist activities.
(Report, pages 27-31.)

Response: Case law and legislation on self-defense require that a person show he was
confronted by a serious threat of bodily harm or death, the threat was imminent, and his
response was both necessary and proportionate.” The general practice of coercive
interrogation contemplated by the Report — motivated by a generalized concern of
potential terrorist attacks against the nation instead of against the person himself — does
not come close to constituting the kind of imminent threat required to justify the use of
self-defense. The Report does not cite any cases suggesting that the government might
immunize an entire policy by virtue of a self-defense rationale.

10. Report Claim: Coercive interrogations involving torture by U.S. military and
personnel regarding potential terrorist attacks are justified and do not constitute “cruel
and unusual punishment” under the Eighth Amendment. (Report, page 39.)

Response: “The unnecessary and wanton infliction of pain . . . constitutes cruel and
unusual punishment forbidden by the Eighth Amendment.”?® Where the risk of harm to a
prisoner is obvious, the custodian has acted with the sufficient state of mind so as to have
violated the prohibition.”® Exposing prisoners to extreme temperatures coupled with
deprivations of proper clothing and numerous other interrogation techniques proposed in
the Report present such obvious risks of harm. The exigencies of war do not excuse such
cruel treatment. Even in an emergency situation, “[w]hen prison officials maliciously
and sadistically use force to cause harm, contemporary standards of decency are always
violated.”® Torture must be viewed as such an act. Torture and cruel, inhuman, or
degrading treatment or punishment must be seen as “those deprivations denying the
minimal civilized measure of life’s necessities . . . sufficiently grave to form the basis of
an Eight Amendment violation.”*" Indeed, the Supreme Court has often stated that
*’[t]he basic concept underlying the Eighth Amendment is nothing less than the dignity
of man. ... The Amendment must draw its meaning from the evolving standards of



decency that mark the progress of a maturing society.””*? These standards of decency
must derive in large measure from the world consensus, as expressed in the Convention
against Torture and Cruel, Inhuman or Degrading Treatment or Punishment, the
International Covenant on Civil and Political Rights, and Congress’ implementation of
the prohibition in statutes and regulations, which provide no exceptions for torture.®

Binding International Treaties Constrain U.S. Detention and Interrogation in the
“War on Terror”

11. Report Claim: The Convention against Torture “prohibits torture only as defined in
the U.S. understanding, and prohibits ‘cruel, inhuman or degrading treatment or
punishment’ only to the extent of the U.S. Reservation relating the U.S. Constitution.”
(Report, pages 4-6).

Response: This claim is just right, on its face. But even under the Torture Convention
as limited by U.S. law — as reflected in the U.S. Reservation to the Convention and in the
torture statute itself — a number of incidents already documented as part of the
interrogation techniques employed by U.S. personnel violate the Convention against
Torture. For example, subjecting a person to mock execution violates the federal torture
statute under all U.S. reservations and understandings.®* Similarly, exposure to low
temperatures in conjunction with denial of adequate warmth violates the Eighth
Amendment, thereby constituting cruel, inhuman or degrading treatment or punishment
under the U.S. reservation.®

12. Report Claim: The Geneva Convention (I11) Relative to the Treatment of Prisoners
of War and the Geneva Convention (IV) Relative to the Protection of Civilian Personnel
in time of War do not apply to al Qaida and Taliban detainees and therefore the
Conventions’ restrictions on cruel treatment do not protect the detainees. (Report, pages,
4,58.)

Response: Under the laws of war, one is “either a prisoner of war and as such covered by
the Third Convention, [or] a civilian covered by the Fourth Convention. There is no
intermediate status; nobody in enemy hands can be outside the law.”*® Detainees should
have received a review as to their status as unlawful combatants or prisoners of war under
Article 5 of Geneva Convention 1. *” The President’s unilateral determination does not
satisfy the requirements of Article 5 in determining a prisoner’s status. The military has
codified this principle in its own manual, stating that those determined not to be prisoners
of war are to be treated as “protected persons” under the Fourth Convention.*® The
Fourth Convention explicitly prohibits torture, corporal punishment, or physical suffering
of protected persons.®

13. Report Claim: “The United States has maintained consistently that the
[International Covenant on Civil and Political Rights] does not apply outside the United
States or its special maritime and territorial jurisdiction, and that it does not apply to
operations of the military during an international armed conflict,” and therefore its



prohibition against torture and cruel, inhuman or degrading treatment or punishment
should not apply to most of the captured detainees. (Report, page 8.)

Response: The International Covenant on Civil and Political Rights (ICCPR), signed
and ratified by the United States, requires that “[n]o one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment.” The Report offers no support for
its characterization of the U.S.’s view as to the limited scope of the ICCPR. As to any
arguments that the ICCPR does not apply extraterritorially, the ICCPR Human Rights
Committee ruled that “it would be unconscionable . . . to permit a State party to
perpetrate violations . . . on the territory of another State, which violations it could not
perpetrate on its own territory.”*

14. Report Claim: Customary international law does not bind the Executive because it
is not federal law. Any presidential decision regarding detention of al-Qaida or Taliban
prisoners would override customary international law and therefore its prohibitions
against torture and degrading treatment would not apply to detainees. (Report, pages 6,
60.)

Response: The customary law of armed conflict prohibits, in pertinent part, “violence to
the life, health, or physical or mental well-being of persons, [including] . . . torture of all
kinds, whether physical or mental . . . corporal punishment; . . . outrages upon personal
dignity, in particular humiliating and degrading treatment . . . and threats to commit any
of the foregoing acts.”** The U.S. military has codified this understanding in its rules of
engagement: “U.S. forces will comply with the Law of War during military operations
involving armed conflict, no matter how the conflict may be characterized under
international law, and will comply with its principles and spirit during all other
operations.”** The Supreme Court has made clear that customary international law is part
of the law of the United States.** Indeed, these “customs and usages of civilized nations”
formed much of the basis of American law.** As William H. Taft, IV, legal adviser to the
U.S. Department of State wrote in 2003, “[t]he law of armed conflict reflect moral
principles, but more than that it is binding law. . . The United States . . . does regard the
provisions of Article 75 [prohibiting torture and humiliation] as an articulation of
safeguards to which all persons in the hands of an enemy are entitled.”*
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