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Facts 

 Since President Obama took office, the number of prisoners held by the U.S. in Afghanistan has  
almost tripled—from 600 in 2008 to 1700 in 2011. 

 The U.S. Prison at Bagram now holds almost ten times as many detainees as are being held  
at Guantanamo Bay. 

 Prisoners at the U.S.-run Bagram Air Base in Afghanistan now have the right to appear before a 
board of military officers to plead for their release and challenge the claims that they are “enemy 
belligerents” fighting U.S. forces.  

 Prisoners still do not have the right to see the evidence being used against them, or the right to a 
lawyer to represent them. 

  



  

 

  

 

 
 

About this Report 
This report is based on Human Rights First’s observations of hearings provided by the U.S. military for 
detainees in Afghanistan; interviews with former detainees released from U.S. custody in 2010; inter-
views with Afghan defense lawyers, prison officials, the Afghan Independent Human Rights Commission 
and Afghan Human Rights Organization; interviews with international organizations such the Interna-
tional Crisis Group and the United Nations Assistance Mission in Afghanistan; and interviews with and 
documentation provided by U.S. military and State Department personnel.  

At the invitation of the U.S. military, Human Rights First observed three hearings, known as Detainee 
Review Boards (DRBs), on February 7, 2011and four hearings on September 29, 2010. On February 
7, 2011 we also observed an Afghan trial, supported by the U.S. military, taking place at its Parwan 
Justice Center, part of the U.S.-built Detention Facility in Parwan, located on the Bagram Air Base.  

In addition to direct observations of hearings, Human Rights First interviewed 18 former detainees in 
late 2010 and early 2011, all of whom had been released from U.S. custody within the previous year. 
Twelve of them had experienced at least one DRB hearing. All interviews were conducted with the as-
sistance of a translator. 
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Executive Summary 

“They never told me what the evidence was against me. I was  
asking for it all the time, but no one showed me anything.” 

–M.G., a former detainee from Khost province 

In August 2010, General David Petraeus, Commander of 
the NATO International Security Assistance Force (ISAF) in 
Afghanistan, announced a shift in U.S. strategy. The 
United States “cannot kill or capture our way to victory,” 
he warned. Rather, we must earn the trust of the Afghan 
people: 

The decisive terrain is the human terrain. The 
people are the center of gravity. Only by providing 
them security and earning their trust and 
confidence can the Afghan government and ISAF 
prevail.1 

General Stanley McChrystal, his predecessor, in an August 
2009 assessment noted in particular the importance of 
providing due process to detainees in Afghanistan: 

Detention operations, while critical to successful 
counterinsurgency operations, also have the 
potential to become a strategic liability for the 
U.S. and ISAF. With the drawdown in Iraq and the 
closing of Guantanamo Bay, the focus on U.S. 
detention operations will turn to the U.S. Bagram 
Theater Internment Facility (BTIF). Because of the 
classification level of the BTIF and the lack of 
public transparency, the Afghan people see U.S. 
detention operations as secretive and lacking in 
due process. It is critical that we continue to 
develop and build capacity to empower the 
Afghan government to conduct all detentions 
operations in this country in accordance with 
international and national law.2  

President Obama, for his part, has indicated a strong 
interest in improving U.S. detention operations and 
providing detainees due process. As a candidate, he 
applauded the U.S. Supreme Court’s decision granting 
Guantanamo detainees habeas corpus rights, calling it “a 
rejection of the Bush administration's attempt to create a 
legal black hole at Guantanamo” and “an important step 
toward reestablishing our credibility as a nation 
committed to the rule of law.”3 Early in his administration, 
he issued three separate executive orders aimed at 
improving U.S. detention policy and detainee treatment. 
And President Obama created a new Joint Task Force to 
oversee detention operations in Afghanistan and adopted 
specific new measures to improve detention practices 
there.  

In a July 2010 memorandum, Vice Admiral Robert 
Harward, the commander of that task force, explained: 

Detention operations are tactical missions with 
broad-ranging strategic effects. As we separate 
those who use violence and terror to achieve their 
aims from the rest of the Afghan population, we 
must do so in a lawful and humane manner. We 
have an obligation to treat all Afghan citizens and 
third-country nationals (TCNs) with dignity and 
respect. Fulfilling this obligation strengthens our 
partnership with both the Government of the 
Islamic Republic of Afghanistan (GIRoA) and the 
Afghan people. Failure to fulfill this obligation 
jeopardizes public support for both the Coalition 
and the GIRoA.4  
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Afghan soldiers look at detained suspected Taliban fighters in Patrol Base Wilson in
Zhari district early April 19, 2008.[REUTERS/Goran Tomasevic]

At the very least, these statements and 
actions imply a commitment by the United 
States to apply minimum international 
legal standards of due process to the 
1700 or more prisoners now being held 
without charge or trial at the Bagram U.S. 
Air Base in Afghanistan. 

International law prohibits arbitrary 
detention. To that end, detention must be 
based on established law, which must 
provide the right to challenge the 
detention, within a short period of time, 
before an impartial judicial body 
authorized to order a detainee’s release.5 
International legal experts also maintain 
that detainees should have a right to 
effective legal assistance, considered “an 
essential component of the right to liberty 
of person.”6  

In February 2011, Human Rights First traveled to 
Afghanistan to determine whether the United States is 
providing due process to its prisoners there. This trip 
followed previous ones in recent years that had similarly 
examined the detention and trials of detainees imprisoned 
by the U.S. military at Bagram and made recommenda-
tions on how to improve the process.7 

In this latest trip, we found that the U.S. system for 
determining who is legally detainable has improved since 
the completely secret process used during the Bush 
administration. Significantly, the Obama administration 
now allows detainees to attend at least a portion of a 
hearing and address a board of U.S. military officers. Each 
detainee is assigned a “personal representative” to help 
present his case, and is entitled to a new status hearing 
every six months. The military has also implemented some 
of the recommendations that Human Rights First made in 
its last report, such as allowing human rights 
organizations to observe detainee hearings; excluding 
evidence obtained through torture or cruel, inhuman or 
degrading treatment; and making efforts to improve the 

prosecution of national security detainees in Afghan 
courts.  

Nevertheless, based on our observations of proceedings, 
and interviews with former detainees and U.S. military 
personnel, we believe that the current system of 
administrative hearings provided by the U.S. military fails 
to provide detainees with an adequate opportunity to 
defend themselves against charges that they are 
collaborating with insurgents and present a threat to U.S. 
forces. As such, it not only falls short of the requirements 
of international law but erodes the critical efforts General 
Petraeus described as necessary to build trust and 
confidence among the Afghan people.8  

Former detainees we interviewed repeatedly emphasized 
that they believed they were wrongly imprisoned based on 
false information provided to U.S. forces by personal, 
family or tribal enemies, a view that they took back to 
their villages after their eventual release. Afghan lawyers 
and human rights workers confirmed that this is a big 
problem in Afghanistan, as have recent news reports.9 
Former detainees said that in the view of their families 
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and communities, the United States is arbitrarily detaining 
people based on false intelligence. The result, they said, 
is an increasingly negative perception of U.S. forces.  

Moreover, as Major General Douglas Stone warned after 
investigating U.S. detention practices in Afghanistan in 
August 2009 for the U.S. Central Command, detaining 
moderate Afghans unnecessarily risks transforming them 
into radicals.10 General Stone, a U.S. Marine Corps 
reservist, reformed detainee operations in Iraq in 2007 
and 2008. His 700-page report on U.S. detention in 
Afghanistan has never been publicly released. 

The United States claims the right to detain insurgents 
who “were part of, or substantially supported Taliban or 
al-Qaeda forces or associated forces that are engaged in 
hostilities against the United States or its coalition 
partners.” In the hearings Human Rights First observed, 
however, little to no evidence was presented, at least 
publicly, to support the conclusion that the detainees met 
this criterion. Not a single witness was called to testify in 
any of the hearings we observed. In some cases, the 
evidence against the detainee appeared to be as thin as 
a mere claim by U.S. soldiers that they found bomb-
making materials in a house nearby. No public evidence 
was presented connecting the individual detainee to that 
house, or to the materials. In other cases, where the 
government claimed to have more specific evidence, such 
as explosive residue found on the detainee’s body or 
clothing, the evidence often raised more questions than it 
answered, such as whether the residue was found before 
or after detaining authorities showed the explosive 
materials to the detainee, and whether he handled them 
at that time. Yet those questions were never asked.  

In large part, that is because the detainees are not 
represented by legal counsel in these proceedings, known 
as Detainee Review Boards. The detainees’ “personal 
representatives” are uniformed U.S. soldiers with no legal 
background or training in the culture or language of the 
detainees they represent. Moreover, with only 15 such 
representatives assigned to Bagram at the time of this 
report, each representative is responsible for the defense 
of more than 100 detainees. The result, in the cases we 

observed, is that these representatives appeared to do 
little or nothing on behalf of the detainee. Although each 
is required to attend a 35-hour training course, none 
seemed to have independently investigated the case, 
collected evidence on the detainee’s behalf, demanded 
that the government produce evidence, or asked even the 
most obvious questions challenging the evidence that the 
government presented. 

It is possible that some of these questions were asked in 
a classified session, which neither the detainee nor 
Human Rights First was allowed to observe. But that in 
itself raises serious due process concerns. Even assuming 
that the government had strong classified evidence in 
each case to support continued detention of the detainee, 
the mere reliance on classified evidence detracts from the 
confidence in the process that the detainee being 
evaluated—and the people of Afghanistan—are entitled to 
have.  

Moreover, while most forensic evidence, which is more 
likely to be reliable, is not classified, evidence provided by 
informants, which is far more difficult to verify, is 
classified. These informants are never questioned or 
cross-examined in court, so their veracity is never tested. 
It is also impossible to know if the classified evidence 
includes statements elicited from the detainee or from 
witnesses by coercion, torture, or cruel, inhuman or 
degrading treatment, despite the military’s rule excluding 
tortured evidence. Such evidentiary rules can only be 
enforced if the evidence can be tested in a truly 
adversarial system. 

Finally, Human Rights First learned in Afghanistan that 
even some prisoners who have been recommended for 
release by the review board of soldiers conducting these 
hearings remain imprisoned by U.S. authorities. This 
problem is particularly prevalent for the approximately 41 
non-Afghans incarcerated at Bagram. Of these, we believe 
that more than a dozen have been recommended for 
transfer or release (the U.S. government will not provide 
the precise number) yet remain at the U.S. prison. 
Another unspecified number of Afghans are in the same 
situation. Despite their responsibility to review all of the 
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evidence, the Detainee Review Boards do not have final 
authority to order a prisoners release, even if the board 
determines that the individual does not pose a threat to 
U.S. forces. This violates international human rights law: 
the continued incarceration of these individuals is a 
classic case of arbitrary detention. 

The U.S. military now imprisons about ten times as many 
detainees in Afghanistan as it does at the military prison 
at Guantanamo Bay. The population of detainees at 
Bagram has almost tripled since 2008, reaching around 
1700 detainees in March.11 More than 1300 suspects 
were arrested and imprisoned in 2010 alone, as 
compared to about 500 arrests in 2009.  

Bagram detainees are afforded far fewer rights than are 
those at Guantanamo. At Guantanamo, detainees have 
the right to challenge their detention in a U.S. court and to 
representation by a lawyer. At Bagram, detainees are 
given only rudimentary hearings. These hearings provide 
even fewer rights than did the Guantanamo Combatant 
Status Review Tribunals (CSRT) that the U.S. Supreme 
Court in 2008 declared inadequate to meet U.S. 
constitutional obligations.12  

The result is that some detainees at Bagram have been 
imprisoned for eight years or more without charge or trial, 
based largely on evidence they have never seen and with 
no meaningful opportunity to defend themselves. 

Beginning this year, the United States plans to transition 
at least some of its detention authority to the Government 
of Afghanistan, and to help the Afghan government 
improve its detention system and the level of justice it 
provides to national security detainees. We welcome this 
development, and appreciated that the U.S. military 
invited us to observe an Afghan trial held at the Bagram 
Air Base with the assistance of the U.S. government.  

However, our observations at this Afghan trial, as well our 
conversations with Afghan lawyers and former detainees, 

reveal that the Afghan justice system is nowhere near 
providing a minimum level of due process in national 
security cases. Although detainees are represented by 
Afghan lawyers in these new Afghan trials held at Bagram, 
attorneys on both sides still produce little or no relevant 
evidence. And the judges may rely on secret evidence 
provided by the Afghan intelligence agency, the National 
Security Directorate (NDS). The assumption in the case 
we observed was that all NDS evidence, even if based on 
unnamed informants, is reliable. As the prosecutor in one 
case told the court, explaining why the judges should 
convict a man of membership with the Taliban: “NDS gave 
us this information. Why would they provide us with wrong 
information? They have no reason to.”13 The man was 
convicted, apparently based upon this secret information.  

Significantly, the United States has made clear that it 
intends to retain its detention authority for the indefinite 
future, even as it continues to transfer some prisoners to 
Afghan custody. The U.S. military therefore must provide 
its prisoners a meaningful opportunity to challenge their 
detention, notwithstanding Afghanistan’s future 
responsibility for this task. Indeed, doing so can help 
prepare for what will ultimately be a more successful 
transition to Afghan control of detention operations. 
Working together with Afghans now to improve the process 
in both U.S. and Afghan-led review proceedings will 
contribute to the development of a stable Afghanistan that 
abides by the rule of law and can resist a takeover by the 
Taliban or other insurgent forces.  

Other democracies that face grave security threats from 
terrorism, such as Israel, provide independent judicial 
review, a right to counsel, and appeals to suspected 
terrorists, and view these as required by international 
humanitarian law.14 We see no reason why the United 
States, which prides itself on respect for the rule of law 
and human rights, cannot meet the same standards.15 
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Background 

“They never told me why they thought I was working with the 
Taliban. I asked many times if they had any evidence,  
they never showed me any.” 

–Tawab, a farmer from Kunar province (arrested in Jalalabad) 

Operation Enduring Freedom 
The United States, along with NATO allies and the Afghan 
government, is engaged in an armed conflict with the 
Taliban and related insurgent groups in Afghanistan. 

The U.S.-led Operation Enduring Freedom (OEF) began on 
October 7, 2001, four weeks after the September 11 
attacks on the United States. OEF’s counterterrorism 
mission has been to capture or kill “high-value” Taliban 
and al Qaeda members, to destroy the safe havens from 
which al Qaeda planned and directed the September 11 
attacks, and to eliminate any future safe havens in 
Afghanistan. 

Since July 2010, U.S. forces Afghanistan (USFOR-A)—
which operate under both OEF and NATO/International 
Security Assistance Force (ISAF) mandates—are under the 
command of U.S. Army General David Petraeus. U.S. 
Central Command (CENTCOM), not ISAF, oversees OEF 
counterterrorism and detainee operations in Afghanistan. 
The OEF and NATO missions remain separate. 

U.S. military forces in Afghanistan operate under a public 
2002 diplomatic note that authorizes “cooperative efforts 
in response to terrorism, humanitarian, and civic 
assistance, military training and exercises, and other 
activities.”16 

The diplomatic note does not explicitly mention detention. 

The U.S. occupies the Bagram Air Base in Afghanistan 
pursuant to the “Accommodation Consignment Agreement 
for Lands and Facilities in Bagram Airfield,” which allows 
the United States and coalition forces “exclusive, 
peaceable, undisturbed and uninterrupted possession” of 
Bagram, without charge, for military purposes.17 

Since March 2009, the Obama administration has 
claimed the authority to detain “unprivileged enemy 
belligerents” (formerly known as “unlawful enemy 
combatants”) who meet the following criteria: 

Persons who planned, authorized, committed or 
aided the terrorist attacks that occurred on 
September 11, 2001, and persons who harbored 
those responsible for those attacks;  

Persons who were part of, or substantially 
supported, Taliban or al Qaeda forces or 
associated forces that are engaged in hostilities 
against the United States or its coalition partners, 
including any person who has committed a 
belligerent act, or has directly supported 
hostilities, in aid of such enemy armed forces.18 

The only difference between this definition and that of 
“unlawful enemy combatants” used by the Bush 
administration is the addition of the word “substantially.” 
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Graph showing number of detainees at Bagram, 2004-2011 
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Relevant International Law: 
The Rights of Detainees in a Non-
International Armed Conflict 
The United States conflict in Afghanistan is a “non-
international armed conflict” in the parlance of 
International Humanitarian Law. That is because the 
United States is currently engaged in a war with insurgent 
groups in Afghanistan rather than with the country’s 
government. (The war was initially an international armed 
conflict with the Taliban government of Afghanistan.) The 
cornerstone of International Humanitarian Law, also 
known as the Laws of Armed Conflict, is the Geneva 
Conventions. Under the Geneva Conventions, detention of 
combatants in international armed conflicts is permissible 
to prevent further participation in hostilities. It is 
permissible to detain civilians “only if the security of the 

Detaining Power makes it absolutely necessary.”19 
Although the Geneva Conventions address treatment and 
trials of detainees in non-international armed conflict, the 
Conventions do not explicitly authorize detention for such 
conflicts, as they do for wars between States. The drafters 
expected that the power to detain in such conflicts would 
be covered by domestic law.20 There is no such domestic 
law in Afghanistan.21 

International Human Rights Law, however, does address 
minimum standards of due process that apply to 
detention, and any domestic law or security agreement 
must meet those basic standards.22 The International 
Covenant on Civil and Political Rights (ICCPR) provides 
that detention must not be arbitrary, that is, it must be 
based on grounds and procedures established by law, 
and must provide the right to challenge the detention 
before an impartial judicial body authorized to order a 
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detainee’s release.23 That right must be provided within a 
short time of the initial detention.24 

The United States has long taken the position that it has 
no international human rights obligations when acting 
beyond U.S. borders. The vast majority of international 
jurisprudence, including from the European Court of 
Human Rights, the International Criminal Tribunal for the 
former Yugoslavia (ICTY), the International Criminal 
Tribunal for Rwanda (ICTR), the Inter-American Court of 
Human Rights, the International Court of Justice and the 
U.N. Human Rights Committee says otherwise: that such 
obligations ‘follow the flag’ wherever a State exercises 
effective control in its overseas operations.25  

As detailed below, the Detainee Review Board process 
does not meet minimum standards of due process 
required by international law.  

The Obama Administration has, however, improved the 
process, and—at least on paper—provided some of the 
safeguards required under international law.  

History of U.S. Detention Review 
Proceedings at Bagram 
The U.S. military has been detaining prisoners at Bagram 
since May 2002. Earlier procedures, alternately called 
Detainee Review Boards, Unlawful Enemy Combatant 
Review Boards,26 and Enemy Combatant Review Boards, 
involved a board of officers reviewing a detainee’s status 
completely outside the presence of the detainee. The 
detainee was never told of the reasons for his detention, 
was never brought before the board to make a statement 
on his own behalf, and never had any opportunity to 
defend himself and argue that he did not meet the 
detention criteria. In these previous review procedures, no 
one was appointed to represent the interests of the 
detainee.27 These hearings, from 2002–2008, were 
supposed to occur once within the first 90 days of 
capture, and then annually.  

Beginning in April 2008, detainees were regularly notified 
that a board would meet to review their cases. They were 

given an opportunity to appear at the initial hearing, which 
was held within 75 days, and to make a statement. But 
they were still not told of the charges or any of the 
evidence against them, and they were still not provided 
any representation or assistance.28  

In March 2009, the Obama administration altered slightly 
the definition of who is detainable, and, as noted above, 
labeled such persons “unprivileged alien enemy 
belligerents” instead of “unlawful enemy combatants.” As 
a practical matter, based on our interviews with former 
detainees over the years the definition does not appear to 
have substantially altered the scope of who is being 
detained. It is difficult to know for sure, however, because 
the U.S. government does not provide information about 
who is detained at Bagram and the grounds for their 
detention. Moreover, because detainees at Bagram have 
so far been denied the right of habeas corpus,29 the 
grounds for their detention have not been litigated in court 
or made publicly available in any other forum. Given that 
the detainee population at Bagram has almost tripled 
since the definition was changed, however, it is fair to 
question whether the change in terminology significantly 
narrows the category of who is detainable. 

Notably, in August 2009, U.S. Marine Corps Reserve 
Major General Douglas M. Stone, after investigating U.S. 
detention practices in Afghanistan, reportedly told senior 
U.S. military officials that most of the detainees held at 
Bagram were not dangerous and should be released.30  

In September 2009, Secretary of Defense Robert Gates 
created the Combined Joint Interagency Task Force 435 
(JTF 435) to control detention operations for the Defense 
Department in Afghanistan. JTF 435 assumed 
responsibility for most U.S. detention operations, 
including the care and custody of detainees at the 
Detention Facility in Parwan (DFIP), a new prison opened 
in December 2009 to accommodate the growing detainee 
population at Bagram.31 (Parwan is the name of the 
province where the Bagram Air Base is located.) JTF 435 
is also responsible for detainee review processes, 
programs for the reintegration of detainees into Afghan 
society, and coordination with other U.S. agencies and 
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other participating governments for the promotion of the 
rule of law in Afghanistan. 

Significantly, the detention of some U.S. prisoners in the 
initial “screening” phase of their custody at Bagram does 
not fall under the command of JTF 435. Captives held at 
what the United States calls “screening facilities” at the 
Bagram Air Base or elsewhere around Afghanistan are 
reportedly under the command of United States Joint 
Special Operations Command.32 Information about these 
screening facilities is classified, however, and the United 
States government refuses to share any information about 
their locations or conditions.33 Based on information 
reported by journalists, by the Open Society Institute,34 
and on our interviews with former detainees released in 
2009, it is clear that the treatment of prisoners and 
detention conditions at these facilities is significantly 
worse than at the DFIP. Former detainees told Human 
Rights First in February, and previously in October and 
November 2010, that they were held in isolation for two 
weeks or more, some kept in cells that were extremely 
cold, were denied natural light and had difficulty sleeping 
because an electric light was on 24-hours-a-day in each 
cell. Some were also interrogated in the middle of the 
night, suggesting that they may have been subjected to 
intentional sleep disruption and deprivation.  

Although Vice Admiral Harward has said that detainees 
are transferred out of any screening facilities after 14 
days, other U.S. officials reportedly have said that 
detainees may be held there much longer, for up to nine 
weeks, if they are believed to be providing important 
intelligence.35 

Such treatment could be interpreted as consistent with 
Appendix M of the Army Field Manual.36 Human Rights 
First, along with former interrogators and intelligence 
officials, has expressed concerns that Appendix M may be 
construed to allow for the abusive treatment of detainees 
and called for its elimination.37 

Because this report focuses on the hearings given to 
detainees after their arrival at the DFIP, it will not address 

detention conditions in the screening facilities or 
elsewhere in detail. 

Current Policy and Practice Governing 
U.S. Detentions in Afghanistan  
Detention Facilities 
Under current U.S. policy, U.S. forces have authority to 
detain individuals believed to be belligerents, consistent 
with the laws of war. Detainees may be held in 
segregation at classified “Special Operations Camps,”38 
including at what detainees call the “Tor Jail” or “Black 
Jail” on the Bagram Air Base, for up to two weeks before 
being transferred to the DFIP.39 Detainees refer to this as 
the “Black Jail” or “Tor Jail” because it has no windows or 
natural light, and they cannot determine the time of day.40 
In our interviews with former detainees, seven out of 17 
we interviewed said they were held in this part of the 
prison for longer than 14 days. All of those were prisoners 
initially detained before the opening of the DFIP in 
December 2009. 

Detention Review Board: Timing & Notice 
Within 60 days of a detainee’s transfer to the DFIP, DoD 
rules require that the detainee be given an initial DRB 
hearing. After that hearing, the detainee should receive 
another DRB every six months. 

Within 30 days of his scheduled DRB hearing, the 
detainee is supposed to be appointed a “personal 
representative”: a U.S. military officer who is assigned to 
represent the detainee at the upcoming DRB.41  

Participants in Detainee Review Board 
Hearings  
a) DRB Members 

The Detainee Review Board consists of three field grade 
officers who are nominated by their commanders for the 
post. Board members “by age, experience and 
temperament must be able to exercise sound judgment 
and have a general understanding of combat operations 
and the current campaign plan to assess threats in 
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theater and further the counterinsurgency mission through 
their participation on each board.” 

To encourage their neutrality, “no board members will be 
among those directly involved in the detainee’s capture or 
transfer to the DFIP.”42 

b) The Recorder 

According to DoD policy, the Recorder is “a non-voting 
officer, preferably an officer in the Judge Advocate General 
Corps,” meaning a military lawyer. The Recorder’s role is 
to “present the detainee case file” to the board, reading 
the charges and presenting “all relevant evidence” that is 
“reasonably available.” The Recorder also provides 
administrative support to the board. Although technically 
neutral in that the Recorder does not advocate a 
particular position to the board, based on our 
observations, the Recorder’s role appears to be most like 
that of a prosecutor, representing the interests of the 
government. In each case we observed, the Recorder read 
the charges against the detainee to the board and 
summarized the basis for the U.S. military’s determination 
that the detainee met the criteria for detention. 

c) Personal Representatives 

Personal Representatives (P.R.s) are not lawyers. 
According to DoD policy, P.R.s are given a 35-hour 
training course as well as weekly refresher training while 
serving in this position.43 Although initially serving for just 
three or four months at a time, Vice Admiral Robert 
Harward, Commander of JTF 435, told Human Rights First 
during our visit in February that the P.R.’s term has been 
extended to one year. 

According to DoD policy, the P.R. is obligated to act “in 
the best interests of the detainee,” by “gathering and 
presenting information that is reasonably available in the 
light most favorable to the detainee.” A P.R. is “bound by 
a non-disclosure policy not to disclose information 
detrimental to the detainee’s case that was obtained 
through communications between the detainee and the 
personal representative.” The exceptions to this non-

disclosure policy are disclosures “necessary to prevent 
property damage, serious bodily harm or death.” 

The P.R. is also “under an obligation to disclose detainee 
conduct that is fraudulent, and may refuse to offer 
evidence that he firmly believes is false, so long as such 
belief is grounded in an objectively reasonable 
assessment of the facts.” 

The P.R. is supposed to meet with the detainee at least 
twice prior to the day of the detainee’s hearing.44  

Evidence Admissible in Detainee Review 
Boards  
a) Hearsay 

Much of the evidence presented in DRBs is hearsay, and 
according to U.S. military officials, much of that hearsay is 
classified.  

In an ordinary United States court of law, hearsay 
evidence is usually excluded, or its introduction severely 
restricted, because it denies the accused the opportunity 
to challenge the source of the evidence directly. DRB 
hearings, however, are based on the detainee’s case file. 
Our discussions with members of JTF 435 and U.S. 
military personnel at the DFIP confirms that much of the 
classified evidence consists of hearsay statements 
provided by informants or U.S. military personnel. 
According to DoD policy, the case file includes 
“classified/intelligence reports, threat assessments, 
detainee transfer requests, targeting packages, 
disciplinary reports, observation reports, photographs, 
video and sound recordings, sworn/unsworn statements 
and character letters.” The DRB may rely on such 
evidence and the original source of the statement or other 
evidence need not be brought into the hearing to testify. 
The DRB will not consider statements obtained by torture 
or through cruel, inhumane or degrading treatment. As 
noted above, however, it is impossible to know whether 
classified evidence was elicited by unlawful means. 
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b) Classified Evidence 

Much of the hearsay evidence introduced at a DRB 
involves intelligence reports, which are classified. Such 
reports or related statements are presented in a closed 
session that the detainee is not allowed to attend. As a 
result, the detainee is not entitled to see or even obtain a 
summary of much of the evidence that may be used 
against him. 

As a practical matter, these limitations, coupled with the 
deficiencies in representation discussed below, make it 
nearly impossible for the detainee to challenge that 
evidence or refute it with other evidence. 

Moreover, although the P.R. is allowed to see the 
classified evidence, the P.R. cannot tell the detainee what 
that evidence consists of. This restriction hampers the 
P.R.’s ability to communicate with the detainee, to 
thoroughly investigate the case and to provide a 
meaningful defense. Although JTF 435 has assigned 
officers to review and declassify as much of the evidence 
as possible, Human Rights First was told by a 
declassification officer at Bagram that this was being 
done primarily for cases that a DRB has already 
recommended be transferred to Afghan authorities for 
prosecution. Declassification was usually not being done 
before the DRB hearings. 

c) Witnesses 

Witnesses are allowed in the DRB but often not 
presented. Detainees technically have the right to call 
witnesses if they are “reasonably available.” Of the seven 
DRB hearings that Human Rights First has witnessed, 
however—four in September 2010 and three more in 
February 2011—not a single witness was presented by the 
government or by the defense. Former detainees we 
interviewed confirmed that witnesses were rarely present 
at their DRB hearings. The only witnesses that did 
sometimes participate in the hearing, according to former 
detainees, were family members or other residents of their 
villages, who were allowed to testify as character 
witnesses. According to JTF 435, out of 2688 DRB 
hearings held between March 6, 2010 and February 3, 

2011, 1584 witnesses have been brought to the DRBs 
since March 2010, and another 329 have testified by 
telephone.  

The Independence and Authority of the 
Detainee Review Board 
The DRB is responsible for assessing two things: 1) 
whether the detainee has committed acts that 
demonstrate he is an “enemy belligerent” and 2) whether 
he poses a future danger to U.S. forces. 

Following the hearing, the DRB can make one of three 
recommendations. The board can recommend that the 
detainee be detained for another six months, at which 
point he’ll receive another hearing; it can recommend his 
release; or it can recommend that he be transferred to 
Afghan authorities for criminal prosecution, or for 
participation in a reconciliation program.  

For non-Afghans (third-country nationals), the DRB can 
recommend transfer to a third country for criminal 
prosecution, participation in a reconciliation program 
there, or release. 

The DRB does not make the final decision on the future of 
the detainee, however. If the DRB determines that the 
detainee does not meet the legal criteria for detention—
that is, he did not participate in the September 11, 2001 
attacks and is not part of or substantially supporting the 
Taliban, al Qaeda or “associated forces”45—then DoD 
policy requires that he be released. However, if the DRB 
determines that he meets the criteria but does not pose a 
continuing threat to U.S. forces, the DRB’s decision may 
be overruled. 

According to a DoD Policy Memorandum, the Commander 
of JTF 435 or his designee must approve the transfer or 
release of any detainees in Afghanistan. 46 The 
Commander need not accept the recommendation of the 
DRB as to the individual’s threat level, even though the 
DRB has heard and considered all relevant evidence—
both classified and unclassified—that is available to the 
military. For those detainees labeled “Enduring Security 
Threats,” the Commander or Deputy Commander of 
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USFOR-A must approve the transfer or release. For non-
Afghans being held at the U.S. prison in Afghanistan, the 
Deputy Secretary of Defense or his designee makes the 
final decision if the DRB recommends their transfer 
outside of Afghanistan. 

It is not clear what criteria are used to determine who 
constitutes an “Enduring Security Threat” or who can be 
released, and why some portion of detainees 
recommended for transfer or release continue to be held 
in U.S. detention in Afghanistan. 

The U.S. government has not provided the number of 
individuals who continue to be detained despite 
recommendation for release by a DRB. However, 
documents released following FOIA requests by the ACLU 
indicate that a substantial number of Afghans remain 
imprisoned in this status. 47 

During our visit to the DFIP, Human Rights First learned 
that a significant number of the approximately 41 non-
Afghan detainees—the U.S. government has not said 
exactly how many48—have been recommended for release 
by a Detainee Review Board but remain in detention at 
the DFIP without explanation. When asked why these 
individuals have not been released, Human Rights First 
was told that the reason was unclear, and that the 
decision was being made in Washington. A State 

Department official emphasized that the authority lies 
within the Defense Department.49 Human Rights First has 
made a follow-up request to the Office of Detainee Affairs 
for the number of non-Afghans who have been cleared for 
release or transfer from the DFIP yet continue to be held, 
and the reasons for their continued detention. As of the 
date of this report, Human Rights First had not received a 
response.  

During our visit to the DFIP, Human Rights First also 
learned that detainees who have been recommended for 
release but remain imprisoned six months later must 
undergo another DRB proceeding, regardless of whether 
there is new evidence available. This subsequent DRB can 
recommend, based on the exact same evidence that led 
to the earlier DRB’s recommendation for release, that the 
detainee remain in continued indefinite detention. Human 
Rights First learned that this had indeed happened, in at 
least one case.  

The reassessments raise concerns about reliability, 
probity, consistency and double jeopardy. 
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The DRBs Do Not Provide Due Process for Detainees 

“They were not answering my questions about where is the 
evidence in court. The Personal Representative just sat, he did 
not talk. He didn’t do anything.” 

–J.I., from Khost province 

The touchstone of international law is that detainees must 
have a meaningful way to challenge the legality of their 
detention. Based on the inadequacies of the DRB process 
set forth below, we believe that current U.S. detention 
policy in Afghanistan does not provide detainees the 
minimum level of due process required by international 
law. 

Lack of Adequate Representation 
Although international law does not explicitly provide for 
the right to legal counsel in administrative detention (as 
opposed to pre-trial criminal detention), the right to 
effective legal assistance has come to be considered “an 
essential component of the right to liberty of person.”50 
For example, Principle 17 of the “Body of Principles” 
accompanying the ICCPR provides for detained persons to 
have the assistance of legal counsel. It is notable that 
Israel, for example, provides “unlawful combatants” 
captured on foreign soil the right to an attorney, who 
represents them in independent judicial proceedings, 
which include a right to appeal.51  

The U.S. government and, in particular, officials from the 
Office of Detainee Affairs in the Department of Defense, 
have repeatedly stated that they do not believe that 
detainees in U.S. custody in Afghanistan have a right to 
legal counsel to represent them, and have insisted that 
the P.R. is an adequate substitute for a legal 
representative. Based on our observations and 
discussions with Defense Department officials about the 

P.R.s’ training, background and performance, we disagree 
that the P.R. is a sufficient substitute.  

Access to legal representatives, who prioritize client 
representation and are trained and encouraged to assess 
and respond to factual assertions and allegations of 
wrongdoing, are necessary for a legitimate, fair, and 
accurate detainee review process. 

Lawyers have an obligation to respect the interests of their 
clients and ensure their clients’ confidentiality. As the DoD 
rules make clear, that is not always the case with P.R.s in 
the DRB context. Moreover, P.R.s are not required to 
speak the local language or receive any language or 
cultural training. As a result, the detainee has little reason 
to trust the representative. Many of the former detainees 
we interviewed, all of whom had experienced a DRB, told 
us that they did not trust the P.R.—who to them appeared 
as simply another uniformed American soldier—to truly 
represent their interests.  

Most importantly, legal counsel have been trained to 
demand substantive evidence to support charges being 
made in a fact-finding hearing, and have been trained to 
challenge evidence to reveal its weaknesses. Although 
P.R.s are supposed to receive 35 hours of training 
pursuant to Defense Department policy, based on our 
observations of their performance and discussions with 
Defense Department personnel, this 5-day course does 
not appear to be adequate.52 
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The military’s response to our concerns in the past has 
been that these hearings are intended to be non-
adversarial, and therefore legal representation is not 
necessary. Based on what we observed, however, the 
P.R.s still do not appear to understand basic functions 
and principles of the fact-finding process. As a result, the 
hearings are not bringing forth all of the relevant facts 
necessary for the DRB to make an informed and fair 
decision. 

Case Examples 
Gul Alai 
On February 7, 2011, Human Rights First observed the 
case of a detainee named Gul Alai. The Recorder recited 
the charges and facts alleged against him, saying Gul Alai 
“owned a compound where IED [Improvised Explosive 
Device] -making material was found.” The Recorder went 
on to say that there were no bomb-making materials 
found on Gul Alai, or in his home, and that Gul Alai did 
not test positive for explosive residue. The bomb-making 
material was found in the house next door to his. 
Nevertheless, the Recorder said, Gul Alai was “assessed 
to be an IED facilitator.” 

The detainee, a bearded man dressed in a white shalwar 
kamiz53 and wrapped in a grey blanket, stood, his ankles 
shackled, to defend himself. “That’s my house where I 
was detained,” he said, speaking through a Pashto 
translator provided by the U.S. military. But, he added: 
“The other house I don’t know, it doesn’t belong to me.” 

When the Recorder asked, “You own the compound you 
were captured in?” The detainee answered “yes.” But it 
was not clear whether the detainee was referring to the 
compound or the house, and whether the translation from 
English to Pashto was correct. 

The Detainee Review Board president interrupted, asking: 
“You own the house or the compound?” 

The detainee responded that he owned the house. At no 
point, however, did anyone present any evidence of who 
owned the compound or who owned the house where 

explosives were found, although that was obviously a 
critical issue in the case. The P.R. did not demand that 
such evidence be presented, nor did he present any 
evidence himself. By the end of the public portion of the 
DRB hearing, it remained unclear what the detainee 
owned and whose weapons were found.  

The P.R.’s only questions to the detainee, and the P.R.’s 
only statements at all in the unclassified session of the 
hearing, concerned whether the detainee knew his 
neighbors and could see over their wall, and how he had 
been treated by the U.S. military in the DFIP. The P.R. 
asked no further questions, did not introduce any 
evidence, and made no other statements in the 
unclassified portion of the hearing. The detainee’s last 
statement was simply: “I swear I’m not a Talib[an]. I’m a 
farmer, I’m a gardener.” 

Nasrullah 
In another case, a man named Nasrullah54 was one of 
eight detainees captured together. The Recorder read from 
his case file, saying that U.S. soldiers had found seven 
hand grenades, one Rocket-propelled grenade (RPG) 
round, two magazine vests and IED weapons “in the 
area.”  

As for the detainee himself, his hands tested negative for 
explosive residue and his DNA was a “no hit”—meaning it 
did not test match DNA samples taken from the explosive 
materials. Still, Nasrullah had been assessed to be a 
Taliban fighter. 

Nasrullah addressed the board:  

“I was sleeping in my house with my family and 
my kids and they came. They searched the house, 
and found weapons buried in the soil. But I didn’t 
know they were there,” Nasrullah said. “It is not 
my house, the owner of the house lives in the city. 
I am his farmer. He gave me his land to grow 
corn.” He added: “Coalition forces when they 
came said the weapons are there probably the 
last five years. They were very old.” 
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In Nasrullah’s case, as in Gul Alai’s, the Recorder did not 
present evidence of who owned the house where the 
weapons were found, the age of the weapons, or any 
forensic evidence that might indicate how long the 
weapons had been buried there. The Recorder did not 
even ask how long the detainee had lived in the house. 

Neither did the P.R. When it was his turn to speak, the 
P.R. asked the detainee whether he owns any weapons. 
The detainee said no. The P.R. also asked Nasrullah if he 
knew the other people arrested with him, and what he 
knows about them.  

Then the P.R. asked, in a typical exchange (based on the 
hearings we observed) between a personal representative 
and detainee: 

P.R.: Have you ever supported the Taliban? 

Nasrullah: No, never. 

P.R.: If the Taliban offered you money to attack Coalition 
forces, would you take the offer? 

Nasrullah: No, I would not. 

P.R.: How has been your treatment here? 

Nasrullah: I’m good with them, they are very good with 
me, they treat me very well.  

P.R.: If released, what would you tell villagers about U.S. 
and coalition forces? 

Nasrullah: I’m going to tell them that they were giving us 
rice, meat, milk, good food we never had in our life. 
Showers, new clothes every three days.” 

Although the board members asked a few more questions 
about how long Nasrullah had lived in the house, the P.R. 
said nothing more. He never presented any evidence or 
witnesses on Nasrullah’s behalf. 

Anonymous 
A lack of critical evidence similarly tarnished another case 
Human Rights First observed on the morning of February 
7. In that case, a detainee55 was accused of planting 
IEDs. The Recorder said that he was seen digging along 

the side of the road for about 40 minutes, and that 
coalition forces found a weapons cache on the road. They 
also found medical supplies, poppy seeds used to make 
heroin, and wire and a bolt cutter inside the nearby 
compound, where the detainee was arrested. The 
Recorder said the detainee’s hands tested positive for 
explosive residue. 

When it was his turn to speak, the detainee said that he 
was only at the compound because he had been playing 
soccer with some other men there, then was invited to 
dinner at someone’s home in the compound and spent 
the night there as a guest. He denied placing IEDs or 
seeing any weapons. The following is his account of when 
he first saw the weapons in question: 

They [Coalition forces] brought us to a location, 
blindfolded, then showed us the items and took 
our pictures with them. Other than that I’ve never 
seen these items before in my life.”  

Neither the Recorder nor the P.R. presented any evidence 
about when the detainee was tested for explosive 
residue—whether it was before or after he was brought to 
the location with the weapons, and whether he handled 
any of the weapons at that location before he was tested. 

Instead, the P.R. asked questions such as: What did you 
grow on your farm? What did you study in school? Did 
you have religious studies there? 

The P.R. introduced no evidence and no witnesses. 

In fact, in no case that Human Rights First witnessed, 
either in February or earlier in September 2010, did the 
P.R. introduce any evidence or call a single witness to the 
events being discussed in the case in an effort to 
challenge the government’s factual assertions, even in 
cases where it was obviously called for. In fact, none of 
the P.R.s Human Rights First has observed produced any 
witnesses on behalf of the detainees at all.  

The deficiencies we observed in the P.R.s performance 
suggests that either the P.R.s were not trained or 
encouraged to investigate the case and look for 
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U.S. Army soldier stands guard next to detained Afghan men in the Arghandab valley
in Kandahar province February 26, 2010.[REUTERS/Baz Ratner ]

witnesses, or they did not have the time, 
opportunity or resources necessary to do 
so.  

Whatever the reason, the result is that the 
detainee was left to fend for himself. In 
each case, the detainee did nothing more 
than make a statement denying the 
charges and insisting that he does not 
support the Taliban. Several said they did 
not know why they were detained, and 
that residents of their village would 
confirm this if they were brought in as 
witnesses. Former detainees we 
interviewed said during both interrogations 
and at their DRB hearings they specifically 
asked to see the evidence against them, 
but they were not shown any evidence. 
Although the P.R. sometimes asked 
questions, it was often unclear to what end, other than to 
give the detainee an opportunity to say that he would not 
support the Taliban in the future and would not speak 
badly to his neighbors about Coalition forces. Human 
Rights First was left with the strong impression that the 
P.R.s were not sufficiently trained or experienced to 
present an adequate defense or assist the detainee in any 
meaningful way. 

Our interviews with former detainees confirmed this 
impression.  

In each interview, Human Rights First asked the detainee 
what specifically the P.R. did for him, both before the 
hearing and afterwards. In each case, the detainee said 
that the P.R. met with him once or twice before the 
hearing, but did not present any witnesses or evidence 
pertaining to the relevant facts or the charges alleged. In 
no case did the P.R. challenge evidence presented by the 
Recorder, or question live witnesses. At most, in some 
cases the P.R. arranged for family members or village 
elders to attend the DRB and act as a character witness 
for the detainee. 

In addition, it is notable that pursuant to the military’s July 
2010 Policy Memorandum, the Recorder is “preferably” a 
trained military lawyer. Because Recorders read the 
charges and present the evidence against the detainee, 
the fact that P.R.s are not lawyers presents, at the very 
least, an appearance of an imbalance in the procedure, 
with the government benefiting from the Recorders’ legal 
training, while the detainee, represented by a non-lawyer, 
does not.  

Reliance on Classified Evidence, Denial 
of the Right to Confront Witnesses 
In each case we observed, the hearing was closed after 
about 45 minutes for a classified session that neither we 
nor the detainee was allowed to observe. In the classified 
session, the Recorder can present documentary evidence 
or call witnesses that possess classified information. It is 
possible that the P.R. challenged the evidence presented 
in that classified session. However, that is impossible for 
us to know. It is also impossible for the detainee to know. 
Even assuming that the government had strong classified 
evidence in each case to support continued detention of 
the detainee, the over-reliance on classified evidence 
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detracts from the confidence in the process that the 
detainee being evaluated is entitled to have.  

Former detainees repeatedly told us that they did not 
understand why they were detained, or what was the 
evidence against them.  

M.T.  
“People say Americans are very clever people, they can go 
to space. But why are they being deceived by these stupid 
intelligence reports?”  

A 51-year-old former detainee and engineer, M.T. was 
working with the Afghan government when he was 
arrested in Logar Province in June 2009. He had gone to 
the U.S. military base to retrieve his son, who had been 
seized by U.S. forces. M.T. told Human Rights First that he 
believes someone from his village with whom he has an 
ongoing land dispute gave U.S. forces a false report, 
because he had been advocating his rights to the land in 
a local court. 

“They accused me that I have links with the Taliban,” said 
M.T., who said he suffers from back, leg and eye problems 
since his imprisonment. M.T. said he explained to U.S. 
forces about the land dispute, and tribal elders from his 
village even went to the U.S. base to plead on his behalf, 
but to no avail. M.T. was imprisoned for more than a year.  

M.T. was assigned a personal representative about six 
months after his arrest. At his first DRB, “they never told 
me anything more specific than that I had links with the 
Taliban,” he said. “They would not say who gave this 
information. I said, ‘I wish you could bring that person 
who said this. I could know if it was from the group we 
have a dispute with.’ But no witnesses were brought.” 

About six months into his detention, MT’s family was able 
to visit him. His nephew eventually arranged to send U.S. 
forces some papers that documented the land dispute.  

It was only after a third hearing more than a year after his 
arrest, which family members attended to provide 
testimony on his behalf, that M.T. was released. 

“In all the interrogations I was telling them one thing,” he 
told Human Rights First. “They never had proof against 
me. When they finally asked my family, my family 
confirmed the things I was saying.”  

M.G. 
A 25-year-old farmer and father of four, M.G. had two 
DRBs, about six months apart. He said that he was not 
shown any evidence at either one. “I said ‘show me the 
evidence, if you don’t have any, let me go.’ They said they 
are doing their investigation to find out.”  

M.G. said he did not know if there was any classified 
evidence used against him: “I don’t know, I wasn’t told 
there was any.”  

He was eventually released after the P.R. arranged for 
relatives from his village to come and testify on his behalf 
at his second DRB. 

J.I. 
A 24-year-old arrested in July 2009 after a raid on the 
compound where he lived, J.I. said interrogators told him 
initially: “We have brought you so you should give us 
information about your uncle.”  

J.I. lived in the same compound as his uncle, who worked 
with a Provincial Reconstruction Team in Khost. U.S. 
soldiers had found an AK-47 and a pistol in his uncle’s 
home. J.I. explained that his uncle had those weapons for 
self-defense, because he worked in a dangerous area 
near the border of Pakistan. 

At his DRB, about 40 days later, J.I. was accused of 
making explosives.  

“I said I’m a student, I’m not involved. If I were, there 
would be my fingerprints,” he said. “Do you have any 
evidence?”  

He was not shown any evidence, he said. “They just 
asked, how far were you living from your uncle?”  

J.I. was detained another six months. He was interrogated 
only twice in that time.  
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At his second DRB, “the judge repeated all the old 
charges in court,” J.I. told Human Rights First. Still, he 
said, “they were not answering my questions about where 
is the evidence.” Although he had a P.R., “the P.R. just sat 
there, he didn’t talk, he didn’t do anything. The P.R. didn’t 
help me.”  

Although told he would be transferred to Afghan custody 
within weeks, J.I. was detained by U.S. forces another six 
months, and given another DRB. At his third DRB, “the 
judge spoke to three people in my family on the phone at 
trial,” he said. “They still did not show any documents, or 
any evidence, at the trial.”  

J.I. was released three weeks later. 

T.K. 
T.K., a farmer from Khost province, was detained for about 
five months on suspicion of being a Taliban commander. 
He told Human Rights First: “We have hostility within my 
tribe, from a long time ago, when the Russians were in 
Afghanistan, during jihad time. My uncle was killed, and 
this feud continues more than 25 years later.” He believed 
he was detained based on false statements told to U.S. 
forces. 

At the DFIP, Human Rights First had an opportunity to 
speak with a de-classification officer whose role, we were 
told, is to declassify evidence in connection with the 
DRBs. What we learned, however, is that de-classification 
of evidence is extremely rare because it is a cumbersome 
process that requires the field officer who initially 
classified the evidence to agree to the de-classification. 
The de-classification officer told us that military personnel 
are reluctant to de-classify such material. Instead of 
declassification, then, the officer at the DFIP said: “we’re 
redacting, not de-classifying.” Moreover, he said that the 
focus of the current effort at the DFIP is on redacting or 
de-classifying material for trial “after they’ve been referred 
for prosecution at the DFIP,” meaning after a DRB has 
recommended that the detainee be referred for an Afghan 
prosecution at the DFIP. That redaction is not taking place 
before the DRB hearing, he said. 

The result is that the DRBs are still making their decisions 
based heavily on classified information that the detainee 
never sees and can never challenge. The detainee 
therefore reasonably believes he is being detained by U.S. 
authorities based on secret evidence that he has no 
reason to trust. While most biometric evidence is not 
classified, according to members of JTF 435, informant 
evidence, which is far less reliable, is classified. This is 
particularly a problem in Afghanistan, where longstanding 
tribal, family and land disputes provide fertile ground for 
false accusations. 

Repeatedly, we were told by former detainees we 
interviewed that they believed they were detained by U.S. 
forces for months or years based on false information that 
the detainee was never allowed to see or challenge.  

The problem of Afghans deliberately providing U.S. forces 
with misinformation has been acknowledged by U.S. 
commanders in Afghanistan.  

Lt. Col. David Womack, a battalion commander, explained 
in a recent news report that villagers often provide false 
information to U.S. forces, naming rival tribes as Taliban 
collaborators. In one incident in Paktika province, villagers 
reported that the Taliban had built a road near their 
village. In fact, another tribe had built the road to harvest 
timber. “The other villagers blamed the Taliban to get the 
coalition to target those guys,” Colonel Womack told The 
New York Times.56 

The problem of Afghans providing U.S. forces false 
information against rival tribes or other enemies has 
similarly been noted by other organizations researching 
night raids, civilian casualties and detention by U.S. and 
NATO forces in Afghanistan.57  

It is impossible to know precisely how many false tips 
have led to the imprisonment of innocent Afghans 
because such “intelligence” is classified. However, the 
large number of Afghans detained for long periods of time 
and eventually released without charge,58 the frequency of 
civilian casualties based on misinformed targeting,59 and 
the longstanding tribal conflicts and land disputes in 
many regions of Afghanistan suggest that U.S. actions 
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based on false intelligence is a major problem. Indeed, 
one former detainee we interviewed estimated that 80 
percent of the population of Khost province, where he 
lives, is involved in a personal or family feud that could 
motivate false reports to Coalition forces. 

The U.S. military has a legitimate need to protect 
intelligence sources and methods. However, based on our 
conversations with former detainees, defense lawyers and 
human rights organizations in Afghanistan, we also 
understand that in the contentious environment of 
Afghanistan, false accusations against members of rival 
tribes or based on longstanding family or land disputes 
are common. The U.S. military must do more to ensure 
that the detainee can see and challenge the evidence 
against him. Redacting the names of informants and 
providing summaries of the classified evidence could 
substantially improve the fairness of the process, as it 
does in U.S. federal courts by use of the Classified 
Information Procedures Act (CIPA). 

The heavy reliance on secret evidence to determine 
whether the detainee meets the criteria for continued 
detention is unacceptable and does not meet the 
minimum requirements of due process. The right of an 
accused to confront the witnesses against him has come 
to be considered a basic right of due process. Although 
we recognize that the Sixth Amendment right in the U.S. 
Constitution does not apply to DRB hearings, which are 
not criminal proceedings, we nonetheless believe that the 
government’s continued heavy reliance on hearsay 
evidence and secret classified evidence denies the 
detainee a meaningful right to defend himself. 

Human Rights First believes that denying detainees this 
right is counterproductive to the U.S. mission in 
Afghanistan, in that it encourages hostility toward U.S. 
forces from Afghan detainees and their relatives and 
neighbors. Repeatedly, we were told by former detainees 
we interviewed that they believed they were imprisoned 
based on false information that they were not allowed to 
challenge, and that in the view of their families and 
communities, the United States is arbitrarily detaining 
people based on false intelligence. Such actions create a 

negative perception of U.S. forces that threatens to 
undermine the progress made by the reduction in civilian 
casualties and U.S. civilian assistance to improve basic 
services.60 

Significantly, an ABC News/Washington Post poll released 
in December 2010 found that Afghans’ support for U.S. 
military forces declined in 2010, coinciding with the 
significant increase in arrests that year.61 

The DRBs Lack Final Authority to Order a 
Detainee’s Release 
As noted earlier, the Commander of JTF 435 or his 
designee must approve all transfers or releases 
recommended by the DRB; the board itself, which 
personally reviewed all of the evidence, does not have 
that authority. For non-Afghans being held at the U.S. 
prison in Afghanistan, the Deputy Secretary of Defense or 
his designee makes the final decision.  

 The result is that even if the DRB determines that a 
detainee does not pose a threat to U.S. forces, he may 
continue to be detained, without explanation. The 
standards guiding these final decisions are not public, nor 
has the U.S. government made available specific 
information on releases or transfers that would allow us to 
determine how frequently the DRB’s recommendation is 
overruled.  

That the review board lacks final authority over the 
detainee’s fate represents a serious shortfall in due 
process. The ICCPR provides that anyone deprived of 
liberty should have the right to proceedings before an 
independent court with the power to order his release.62 In 
the case of the DRB, the board does not have that power. 
This leaves the process open to arbitrary delays and the 
possibility of political interference and undermines both 
the legitimacy of the board’s proceedings and the ability 
of the detainee to meaningfully challenge his detention. 

The Enduring Problem of Third-Party Nationals 
During our visit to the Bagram Air Base in February, 
Human Rights First learned that at least a dozen non-
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Afghans imprisoned at the DFIP have been recommended 
for release by a DRB but remain imprisoned without 
explanation. Neither military nor State Department 
officials were able to explain to us what or who was 
obstructing their release, or for what reasons they were 
being held. Without such information, this seems to be a 
clear case of arbitrary detention.63  

 



Detained and Denied in Afghanistan 21 

  

 

  

Human Rights First 

Lack of Compensation for Wrongful Detention, 
Theft or Damage to Property 

“They searched my house so aggressively....they stuck the sacks 
with the knife in the search, damaged all the grains, mixed up the 
different grains. It was a loss worth about $5000….There was no 
apology, no compensation at all. I told them that you guys 
destroyed my grain, I had big losses. But nobody cared.” 

–Tawab, a farmer from Kunar province  

The detainees we interviewed all said that they were not 
compensated for what they viewed as a wrongful 
imprisonment. In some cases an individual soldier would 
apologize to the detainee, but the detainees rarely 
received an official apology and never received 
compensation upon their release. This problem was 
compounded in cases where U.S. or accompanying 
Afghan military officers damaged the detainee’s home or 
other property at the time of arrest.  

T.K., a farmer in his 30s from Khost province told us: 
“Jewelry, necklaces, earrings. The Afghan soldiers took all 
this. Even body spray, deodorant. I have not gotten it 
back.” 

T., a farmer in his 50s from Kunar province, told us that 
U.S. soldiers, while searching his home in the middle of 
the night, slashed with knives large sacks of grain he was 
storing, causing the grain to spill out and mix on the floor. 
T. had intended to sell the different grains in the local 
market, but could not sell them after they’d been mixed 
together. He estimated the damages cost at least $5000. 
“There was no apology, no compensation at all,” he said. 
“I told the soldiers, ‘you guys destroyed my grain, I have 
big losses,’ but nobody cared.” He said he was too afraid 
of local authorities or U.S. officials to formally seek a 
remedy from the U.S. military. 

M.G., a detainee from Khost province, was arrested in 
March 2010, when his home was raided around midnight. 
U.S. and Afghan soldiers entered and searched the 
house. “They took money from the house,” he said, 
including about $700 in compensation that the family 
had received after his brother, who was working for U.S. 
forces, was killed. “They also took some gold, and a 
passport that belonged to my nephew,” he said. “When 
they released me, I asked for these things. I was told to 
go home and they would be returned to me. They never 
were.” 

The Constitution of Afghanistan provides that “[a]ny 
person suffering undue harm by government action is 
entitled to compensation.” Although this provision may 
not bind the United States, Afghans have reasonably been 
led to believe that they are entitled to compensation when 
they suffer at the hands of the authorities in charge.64 In 
addition, the ICCPR provides that “Anyone who has been 
the victim of unlawful arrest or detention shall have an 
enforceable right to compensation.” 65 

Although we recognize the difficulty of U.S. authorities 
determining who should be compensated for mistaken 
imprisonment, U.S. policy acknowledges the importance 
of at least compensating damages caused by U.S. 
soldiers.66 Such compensation for property damaged or 
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stolen during arrests does not appear to be happening in 
a systematic manner.  

General Stanley McChrystal acknowledged this problem in 
2009 and recommended that a new compensation 
system be developed, noting that “appropriate measures 
to ensure accountability and recognition of the 

importance of Afghan life and property can help mitigate 
public anger over the incident.”67 We are not aware of any 
progress having been made based on this recommenda-
tion.68 
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Transition of Detention Authority to Afghan Control 

“I told him, on what basis are you handing us over? Afghan 
officials will ask us for money, and we don’t have money.” 

–J.I., from Khost, after 3 DRBs, turned over to Afghan authorities 

In 2005, the Afghan and U.S. governments entered into a 
bilateral agreement that set forth conditions for the 
transfer of Afghan detainees in U.S. custody to the Afghan 
government. According to the U.S. Embassy, this “Joint 
Declaration on Strategic Partnership” allows for the 
“gradual transfer of Afghan detainees to the exclusive 
custody and control of the Afghan government.” The 
United States has pledged “to assist Afghanistan in 
capacity building, including infrastructure, and to provide 
training, as appropriate.” 

More recently, in December, William Lietzau, Deputy 
Assistant Secretary for Detainee Policy, stated that the JTF 
435 “will begin to transition detention operations at the 
DFIP to the Government of Afghanistan in January 2011,” 
and that the speed of the transition will depend on 
“operational conditions, Afghan judicial capacity, and 
whether the GIRoA [Government of Afghanistan] is fully 
trained, equipped, and able to perform its detention, 
prosecution, and incarceration responsibilities in 
accordance with its international obligations and Afghan 
law.”69 

Lietzau also stated: 

Consistent with a memorandum of understanding 
signed by the pertinent Afghan ministries on 
January 9, 2010, it is expected that once the DFIP 
is transferred to the GIRoA, it will become part of 
a larger Afghan Justice Center in Parwan, which is 
intended to become Afghanistan's central location 
for the pre-trial detention, prosecution, and post-

trial incarceration of individuals who commit 
crimes against Afghan security. 

The first Afghan trial was held at the DFIP with Afghan 
judges, prosecutors and defense counsel on June 8, 
2010. By February 2011, more than 50 Afghan trials had 
been held at the DFIP. According to Lietzau, eventually, 
“individuals who are convicted and sentenced in the 
Afghan trials at the DFIP will serve their sentences in 
those Afghan-controlled DFIP housing units.”  

Documents provided to Human Rights First by JTF 435 
during our recent visit to Bagram indicate that the 
transition is now expected to be complete by 2014, which 
is also the target date for the United States to withdraw its 
troops from Afghanistan. The United States has not said, 
however, that it will relinquish its right to detain prisoners 
in Afghanistan after that date. On the contrary, JTF 435 
Commander Robert Harward said in January that he 
expects the U.S. will continue to detain about 80 of the 
current prisoners now at the DFIP either because they are 
third-country nationals or because the U.S. has decided 
that they are too dangerous to release or to transfer to the 
Afghan government for trial.70  

Human Rights First had an opportunity to observe only 
one Afghan trial held at the DFIP during our February visit. 
Although this was insufficient to allow us to draw 
conclusions about progress toward the transition of 
detention authority to Afghan control, the trial raised 
serious concerns about the capacity of the Afghan justice 
system to provide detainees the minimum international 
legal requirements of due process. We hope to have an 
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An Afghan man detained by U.S. Marines at base in Talibjan, November 7, 2010. 
[REUTERS/Finbarr O'Reilly] 

opportunity to observe more of these Afghan trials as the 
United States develops its training and mentoring program 
at the DFIP. 

Unlike the DRBs, the detainee in the Afghan trial we 
observed was represented by a defense attorney. Still, as 
with the DRBs we witnessed, neither the prosecutor nor 
the defense attorney introduced any witnesses or 
presented any substantive evidence at trial.  

The only evidence presented at the brief trial, which lasted 
about a half-hour, was a propaganda video that the 
prosecutor played on his laptop for the judge. From his 
brief description, we understood that it showed weapons 
being used, accompanied by Islamic music, apparently for 
the cause of Jihad. Neither the detainee nor any observers 
in the room could see the video, however. The detainee’s 
lawyer objected that such videos can be easily purchased 
in the open market, and that the prosecutor had not 
indicated where the video came from. 

Moreover, as both the defense lawyer and one of the 
three judges presiding over the trial pointed out, the video 
had no evident connection to the defendant. Neither he 
nor any of this family members appeared in the video, 

and it was not found on or anywhere near 
the defendant or his home. 

The prosecutor explained that he was 
showing the video simply to explain how 
weapons recovered from a mosque where 
the defendant was arrested could be used. 

As in the DRBs, at the trial the defendant 
was given an opportunity to speak. A 24-
year-old farmer named Kamal, who wore a 
coffee-colored shalwar kamiz and beat-up 
sneakers with the backs folded down, 
stood and explained that at the age of 15, 
he had been diagnosed with a heart 
condition, which prevented him from 
walking very much, let alone fighting. He 
said he was arrested last summer after he 
left the local mosque with his uncle, who 
had encountered some friends of his on 

the road. His uncle instructed him to return to the mosque 
with his friends and guard them with an AK-47. He said 
he reluctantly agreed, and when a helicopter arrived with 
Coalition forces to raid the mosque, the men fled and he 
hid in the mosque. His uncle was killed in the firefight that 
followed, and he was captured. 

Kamal was accused of participating in an armed assault 
and of Taliban membership. He had already been 
imprisoned for seven months. 

At the end of the hearing, the three judges left the room. 
After about 10 minutes, they returned and announced the 
verdict. The defendant was acquitted of the charge of 
participating in an armed assault, because there was no 
evidence that he assaulted anyone or fired any weapons, 
the chief judge said. He was convicted, however, of 
membership with an enemy organization, and sentenced 
to five years in prison. Yet there was no evidence 
presented at the trial demonstrating his membership. 

The only “evidence” presented was a statement by the 
prosecutor that “facts received from NDS [Afghanistan’s 
National Directorate of Security] shows that he was 
involved in destructive activities in the region.” The 
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prosecutor never presented any of those facts at the trial, 
however. Instead, he said only: “NDS gave us this 
information. Why would they provide us with wrong 
information? They have no reason to.”  

While we recognize that the Afghan justice system is 
based on a civil law system that is less adversarial than 
ours, there was no indication that any of the attorneys or 
judges involved had thoroughly investigated the case and 
produced evidence to support or challenge the charges. 

Joint Task Force 435 says it is working with the Afghan 
government to provide training and mentoring to Afghan 
judges, prosecutors and defense lawyers conducting these 
trials. According to the Defense Department, such training 
has been taking place since at least June 2010, when the 
first Afghan trial was held on the U.S. military base. U.S. 
military personnel were present at the trial we observed 
and had supposedly advised the Afghan lawyers and 
judges. Still, the conduct of the trial we observed was not 
encouraging, and raised serious questions about whether 
the United States wants to be effectively putting its stamp 
of approval on trials that do not meet the basic minimum 
requirements of due process.  

While in Afghanistan, we had an opportunity to speak to 
Afghan defense lawyers and directors of Afghan criminal 
defense organizations. They all expressed serious 
concerns that defense lawyers in Afghanistan are 
frequently not allowed to act independently and in the 
best interests of their clients. Moreover, all remain very 
concerned about pervasive corruption in the Afghan 
judicial system, with judges routinely seeking bribes to 
supplement their meager monthly government incomes. 
Defense lawyers also complained that many judges lack 
the necessary legal education to properly do their jobs, 
and that many were appointed due to political, ethnic or 
tribal connections, rather than based on merit.  

Former detainees we interviewed expressed a similar lack 
of confidence in the Afghan justice system. Some told us 
that when U.S. officials informed them that they could be 
transferred from U.S. to Afghan custody for trial, they were 
afraid that the only way they would ever be released is if 

they or their families paid bribes to Afghan officials—which 
they could not afford to do. 

The concerns we heard were all consistent with those 
expressed in several recent reports issued by other non-
governmental organizations, by the United Nations, the 
Congressional Research Service and even the U.S. State 
Department.  

Last year, for example, the International Crisis Group 
reported that despite repeated promises over the last nine 
years by the government of Afghanistan to improve its 
justice system with the help of international donors, “the 
majority of Afghans still have little or no access to judicial 
institutions,” the public has “no confidence in the formal 
justice sector” and Afghan judges and prosecutors remain 
“highly susceptible to corruption.” 71 

The Congressional Research Service in November 2010 
released a report reaching similar conclusions about the 
dismal state of the Afghan justice system.72  

A United Nations report in 2009 likewise noted 
“systematic weaknesses” in the Afghan formal justice 
system, concluded that “Afghanistan’s legal and 
regulatory frameworks are inadequate and do not include 
critical rights or guidance to authorities,” that “competing 
concepts of justice” lead to “a presumption of guilt that 
permeates the criminal justice system,” and that 
“impunity, corruption and weak oversight mechanisms 
enable arbitrary detention practices to continue 
uncorrected.”73 

The United States’ 2010 country report on human rights in 
Afghanistan, released in April 2011, similarly notes that 
although Afghan law prohibits arbitrary arrest and 
detention, “both remained serious problems.” In addition, 
“official impunity was pervasive”; prosecutors filed 
indictments in cases even where “there was a reasonable 
belief that no crime actually was committed”; Afghan trial 
procedures “rarely met internationally accepted 
standards”; and, the State Department found, the Afghan 
judiciary “often was underfunded, understaffed, and 
subject to political influence and pervasive corruption.”74 
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Human Rights First supports the United States’ interest in 
helping the Afghan government to improve the trials 
provided for national security detainees, not least 
because it will help facilitate the transfer of detention 
operations from the U.S. to the Afghan government. 
Helping the Afghan government meet basic minimum 
standards of due process, however, will require a lasting 
commitment on the part of the U.S. government, working 
in coordination with other donor nations. Given that the 
training and mentoring responsibilities in these cases at 
this time appear to rest almost entirely on the Department 
of Defense, it is not clear what kind of commitment the 
U.S. government will continue to make after U.S. military 
forces are withdrawn. We urge the government to make 
the development of a legitimate justice system a top 
priority, not only as it transitions its military forces out of 
Afghanistan, but also as a key element of helping 
Afghanistan develop a stable society. 

The State Department’s Office of Inspector General, 
reporting on Rule of Law (ROL) programs in Afghanistan 
last year, noted the “direct connection between the lack of 
a workable system of governance and the national 
security of the United States…. Confidence that the 
government can provide a fair and effective justice system 
is an important element in convincing war-battered 
Afghans to build their future in a democratic system rather 
than reverting to one dominated by terrorists, warlords, 
and narcotics traffickers. Without ROL the country cannot 
progress no matter what contributions are made by 
outsiders.”75 

We agree. An effective and trusted justice system is 
critical to the future stability of Afghanistan. It is therefore 
also critical to U.S. national security interests in the 
region.
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Recommendations  

Human Rights First makes the following recommendations 
to the United States government for how to improve the 
DRB process and support a successful transition of 
detention operations to Afghan control. 

To the Department of Defense 
Improve the Quality of Detainee 
Representation 

 Provide detainees with legal representation. 

 If legal representation is not possible at this time, 
improve the training provided to P.R.s to ensure 
that they understand the importance of demanding 
and challenging the evidence upon which the 
government’s charges against the detainees are 
based. 

 If legal representation for each detainee is not 
possible, make defense lawyers available at the 
DFIP who can advise P.R.s on how to investigate 
cases and defend detainees. 

 Increase the number of P.R.s so that each one can 
spend more time investigating each case and 
preparing each detainee’s defense. As of February 
2011, there were only 15 P.R.s available to repre-
sent about 1700 detainees. This is insufficient to 
allow them to investigate each case, let alone 
prepare a meaningful defense. 

 Provide access and funding for Afghan defense 
lawyers to work with P.R.s at the DFIP. Afghan 
lawyers can help explain to detainees the charges 
against them, the role of the P.R.s and the pur-
pose of and opportunities presented by the 
detainee’s upcoming DRB. Involving Afghan law-
yers in this way will also bolster U.S. efforts to 

improve the handling of national security cases by 
the Afghan justice system. 

 Provide basic language and cultural training to 
P.R.s to improve their ability to relate to the de-
tainee, to win his confidence, and to investigate 
his case. 

 As part of their cultural training, P.R.s should be 
trained specifically to question detainees about 
personal, family or tribal feuds that may be going 
on in the detainee’s village or province and might 
have led someone to provide false information 
against him to U.S. forces.  

Increase Transparency of the DRB Process 
 Declassify as much evidence as possible, by using 

carefully limited redaction and providing summa-
ries of classified evidence when the evidence itself 
cannot be produced. This should be done before 
the evidence is used in the DRBs, not only for 
Afghan trials. The Classified Information Proce-
dures Act, which has allowed prosecutors to 
successfully prosecute cases involving classified 
evidence in U.S. federal courts, provides useful 
guidance on how the DRBs can use classified 
evidence while minimizing any compromise of due 
process. 

 Inform the detainee of his future DRB hearing 
within 14 days of his transfer to the DFIP. Current 
policies require detainees to be told of the basis 
for their internment at that time, but do not require 
informing detainees that they will have a hearing 
where they may contest the charges against them.  

 Ensure that interrogators share with P.R.s any 
statements or evidence they have obtained, both 
inculpatory and exculpatory.  
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 End the practice of subjecting detainees 
recommended for release by one DRB to a second 
DRB, in the absence of substantial new evidence 
that is likely to alter the outcome. 

 Ensure that all detainees recommended for release 
are actually released expeditiously. For those, such 
as third-country nationals, who are not released 
despite a release recommendation, explain the 
reasons to the detainee. In all cases, make every 
effort possible not to hold the detainee for more 
than a month after a DRB has recommended his 
release. 

 Report publicly on how many detainees are being 
held after a recommendation for release or trans-
fer from a DRB, the length of detention following 
that recommendation, and the reason for anyone 
held longer than one month after a DRB’s recom-
mendation for release or transfer. 

 Make public the criteria used by the DRBs for 
continued detention of detainees, including the 
criteria used to determine who is an “Enduring 
Security Threat.” 

 Make public the criteria used by the JTF 435 
Commander and by the Deputy Secretary of De-
fenseto determine whether or not to follow the 
recommendation of the DRB. 

 Make public the report prepared by Major General 
Douglas Stone in 2009 analyzing U.S. detention 
operations in Afghanistan and recommending 
reforms.  

To the Department of Defense and the 
Department of State 
Continue to Support Improvements to the 
Afghan Justice System 

 Focus national security case training and 
mentoring of Afghan judges, prosecutors and 
defense attorneys on the need to thoroughly 
investigate and gather substantive evidence. 

 Train Afghan judges and lawyers about the 
importance of presenting evidence in open court 
and challenging the evidence presented as a 
critical part of the fact-finding process. 

 Begin to transition the U.S. military-led training 
and mentoring effort on national security cases to 
a civilian-led training effort, so that such training 
and mentoring continues regardless of the pres-
ence of the U.S. military in Afghanistan. 
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Conclusion 

“The laws and Constitution are designed to survive, and remain in 
force, in extraordinary times. Liberty and security can be 
reconciled; and in our system they are reconciled within the 
framework of the law.”  

–Boumedienne v. Bush76 

After many years of completely denying detainees in 
Afghanistan the opportunity to defend themselves against 
arbitrary detention, the United States government has 
finally implemented a hearing process that allows 
detainees to hear the charges against them and to make 
a statement in their own defense. While a significant 
improvement, these new hearings fall short of minimum 
standards of due process required by international law. 

In imprisoning people indefinitely without meaningful 
independent review, the United States is depriving these 
detainees of their liberty, casting suspicions upon them in 
their community and often depriving extended Afghan 
families of their primary breadwinner and source of 
protection and support. Because imprisoning suspected 
insurgents is such a serious matter for the men 
themselves, for their families and for their communities, it 
is incumbent upon the United States government to 
create a mechanism that ensures that those it is holding 
are dangerous insurgents and not innocent Afghans.  

Only by providing detainees in Afghanistan an opportunity 
to defend themselves in a meaningful manner with the 
assistance of legal counsel and the opportunity to 
confront witnesses and the evidence against them can the 
United States ensure that it is imprisoning the right 
people. Moreover, only by providing real due process, and 
demonstrating by example what due process requires, can 
the United States expect to win the trust and respect of 

the Afghan people, who see themselves as vulnerable to 
U.S. military power.  

The death of Osama bin Laden is likely to increase 
pressure on the Obama Administration to withdraw U.S. 
troops from Afghanistan soon. As the United States draws 
down its military involvement, it should shift some of 
those resources toward a civilian effort to improve the rule 
of law in Afghanistan. 

The United States’ goal of helping Afghanistan improve its 
justice system is an important and laudable one. In the 
long term, it will help stabilize the country by encouraging 
Afghans’ respect for their government and trust in their 
government institutions to protect them. Improving the 
administration of justice in national security cases will 
also directly help to ensure that violent insurgents remain 
incarcerated and cannot threaten Afghan national 
security. Given the sorry state of the Afghan justice system 
after decades of war and entrenched corruption, however, 
this goal is necessarily a long-term one. Even after the 
United States withdraws the bulk of its troops from 
Afghanistan, ongoing support for its fledgling justice 
system will be necessary, and critical to the country’s 
stable development. Human Rights First urges the United 
States government to take a long-term view of the 
problem and to commit to civilian assistance for Afghan 
judges, lawyers and legal institutions far into the future.
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Timeline of Detention Events in Afghanistan 

October 7, 2001 U.S. Operation Enduring Freedom begins as an international armed conflict. Taliban falls in 
November. 

November 24, 2001 U.S. begins detention operations to screen detainees from as far away as Central Africa and 
South Asia in fight against Al Qaeda. Prisoners are held in makeshift pens of razor wire. 

May 2002 The Bagram Collection Point, located at the Bagram Airfield, a former soviet military base north of 
Kabul, becomes the primary detention facility for U.S. forces in Afghanistan. 

June 2002 President Hamid Karzai is elected, and then appointed by the Loya Jirga. The conflict is now an 
internal, non-international armed conflict. 

Summer 2002  U.S. starts Detention Review Boards at Bagram, comprised of about 10 U.S. military personnel, to 
screen detainees. Detainees are not present or notified of the proceedings, which are classified. 
U.S. claims Geneva Conventions do not apply.  

December 3, 2002 Two Bagram prisoners found shackled to ceiling of jail, murdered. In 2005 and 2006, five soldiers 
plead guilty; one is convicted. Longest sentence is five months.  

2002-2004 Widespread reports emerge of torture and abuse at Bagram. 

September 2004 President George W. Bush halts transfer of prisoners from Bagram to Guantanamo to avoid U.S. 
federal court review. Bagram population begins to increase. 

Summer 2005 Pentagon institutes new Enemy Combatant Review Boards (ECRBs), comprised of five officers. 
Prisoners still have no right to attend hearing, to a lawyer or other representative, or to review or 
dispute evidence.  

December 2005 Congress passes Detainee Treatment Act of 2005, ostensibly banning prisoner abuse. 

September 2006  Appendix M is added to the Army Field Manual to allow combination of isolation, sleep 
deprivation and other techniques that could be interpreted as allowing abusive interrogations of 
high-value detainees. President Obama makes the Army Field Manual the single standard for in-
terrogation shortly after his inauguration. 

February 2007 Pentagon ends ECRBs and creates new three-member Unlawful Enemy Combatant Review Boards 
(UECRBs). New procedure does not provide detainees with any more rights.  

April 2008 Detainees for the first time receive notice of when their cases will be reviewed and may appear 
and speak at initial hearing, without legal or other representation. Detainees may provide written 
statements for subsequent six-month reviews. 

June 2008 Supreme Court rules Guantanamo detainees are entitled to challenge their detention in federal 
court. 



32 Timeline 

  

 

  

Human Rights First 

January 2009 Barack Obama is sworn in as president of the United States, signs three executive orders aimed 
at improving U.S. detention practices. 

February 20, 2009 Justice Department announces in federal court that it opposes habeas corpus for Bagram 
detainees. D.C. Circuit Court of Appeals accepts the government’s position in decision on May 21, 
2010. 

March 2009 President Obama unveils new U.S. strategy for Afghanistan and Pakistan and claims authority to 
detain “unprivileged enemy belligerents.” To be detainable, individuals now must have “substan-
tially” supported the Taliban, al Qaeda or associated forces. 

July 2, 2009 Department of Defense (DoD) issues memo detailing new detention review procedure at Bagram, 
providing detainees right to a personal representative (not a lawyer), the right to attend hearings 
and challenge evidence. Detainee has no right to review classified evidence. 

August 29, 2009 U.S. Marine Corps General Douglas Stone, who revamped detention operations in Iraq, reports 
that nearly 2/3 of detainees at Bagram pose no threat to U.S. or Afghanistan and should be re-
leased. Recommends U.S. shift focus from detention to rehabilitation. 

September 2009 Combined Joint Interagency Task Force 435 (JTF 435) is created to control detention operations 
in Afghanistan. UECRBs begin to be replaced by new Detainee Review Boards (DRBs). At DRBs, 
military lawyers called “Recorders” present the case against the detainee to a three-officer board. 
Detainees are represented by non-lawyer officers called “Personal Representatives.” 

November 2009 Reports surface that mistreatment of detainees continues at a “black jail” at the Bagram Air Base. 

December 2009 Bagram prisoners are transferred to new $60 million Detention Facility in Parwan (DFIP), also on 
the Bagram Air Base. 

December 2009 President Obama increases troops in Afghanistan to 100,000 as part of surge. 

June 2010 First Afghan trial is held at the DFIP. 

July 2010 DoD issues new memo detailing DRB procedures.  

March 2011 Detainee population at DFIP reaches 1700. 
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