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I. STATEMENT OF AMICI CURIAE

Amici curiae American Immigration Law Foundation (“AILF”) and
the Lawyers Committee for Human Rights (“Lawyers Committee”) proffer
this brief to assist the Court in its consideration of the serious constitutional
and administrative law repercussions of the “affirmance without opinion”
procedure utilized in this case by a single member of the Board of
Iﬁnnigr_ation Appeals’ (“BIA” or “Board”). Under this procedure, single
Board members are rubberstamping the results of decisions by inn_nigration
Judges (“If ), .without adopting the IJs’ reasoning and without providing any
explanation of their own reasoning. |

Amici have grave concerns about the fairness of this process.
Meaningful appellate review is essential in all immigration proceedings. In
asylum cases such as Mr. Dia’s, many appellants would face persecuﬁon,
torture or even death in their home countries were they mistakenly- denied
protection by the United States.! Board review may be their only chance to
correct an erroneous decision. Not only has Congress drastically curtailed
federal court review of immigration cases, where it does exist it nevertheless

remains unavailable to many non-citizens unable to afford representation

! Indeed, it was the Lawyers Committee’s concern about Mr, Dia’s fate

that prompted it to recruit pro bono representation for him in this
appeal.



and without pro bono counsel. For detained non-citizens, an appeal to
federal court necessarily means additional months in detention — a fate that
they might have been spared by a meaningful Board review. |

_ AiLF 1s a non-profit organization established to increase public
uﬁderstan&ing of immigration law and policy and to advance fundamental
fairness, due process, and constitutional and human rights In immigration
law and administration. AILF has a dire_;:t interest in ensuring that the due |
procéss_rights of immigrants and_rcfug_ees are protected in administrative
'fei#ovai i)roceedings and the federal courts.

Since 1978, the Lawyers Committee has worked to promote
fundamental human rights and to protect the rights of refugees, including the
right to seek and enjoy asylum. The Lawyers Committee advocates that
U.S. lIaw aﬁd policy adhere to the intemational standards of the 1951
Convention Relating to the Status of Refugees, the 1967 Protocol Relating to
the Status of Refugees and other intemational.human rights instruments.

The Lawyers Committee operates one of the largest and most
successful pro bono asylum representation programs in fhe country. With
the assistance of volunteer attorneys, the Lawyers Committee has provided
representation to approximately 900 indigent refuges from more than 60

countries, including those detained at the 300-bed immigration detention



facility in Elizabeth, New Jersey where Petitioner Dia has been detained for
18 months. The Lawyers Committee and its volunteer attorneys represent
apiaroximately 900 clients from fnore than 60 countries.
I SUMMARY OF THE ARGUMENT
Invoking 8 C.F.R. § 3.1(a)(7), a single member of the Board

summarily affirmed the IJ°s denial of Mr. Dia’s application for asylum.
Unde; the mandate of the reguiatiop, the Board Member offeredno
_.expl_anatioﬁ for uﬁholding the decision of the IJ and also fa_iied io explain
'ﬁow the case met the prerequisite criteria for a sunimary affirmance.
Because the case wéé decided summaﬁly, Petitioner was deprived of a full,
considered and reaéon_ed decision by a three-member panel of the Board.

 The summary affirmance process violates both administrative law and
due process. First, _fne surmmary _afﬁrmance procedure 1s limited to only
tﬁose cases that saﬁsfj _certa.in specified criteria. Because the regulation
prohibits the single Bbard Member from explaining his or her use of the
procedure, the Court is deprived of the ability to determine whether the |
Board Member has adhered to the regulation. Second, the prohibition on
any explanation of the reasons for the Board Member’s decision violates
fundamental rules of administrative law. It is impermissible for a Board

Member to make an independent determination of a case and fail to either



explicitly adopt the reasoning of tﬁe I or explain his or her own independent
reasons for affirming the results of the IJ decision. Third, the opaque nature
of the process, which insulates the Board Member’s decision from any
federal com't_rev_iew, violates due process. | |
Amici urge ﬁﬁs Court to invalidate the summary affirmance process

and to instead require Board Members to issue decisions that clearly explain
the reasoning behind the dec_isions.

| 1L ARGUMENT

A. OVERVIEW OF THE RELEVANT LAW
1. Background

The Department of Justice (“DOJT”) first adopted the summary
affirmance process in 1999. 8 C.F.R. § 3.1(a)(7) (1999). At that time, the
process was limited by regulation to categories of cases designated by the
Board Chairperson. /d. Initially, the process was used sparingly: the Board
Chair made no designations during the first year, and only VEry Narrow ones
during the next eighteen months. See, e.g., Streamlining Implementation -

- Phase ITI, Chairman of Board of Immigration Appeals (BIA), S-L 99-11
(Aug. 28, 2000).

In February 2002, the Attorney General proposed radical restrictions

on Board review of cases that would (i) increase the use of summary

affirmance and other brief decisions; (ii) limit the Board’s de novo review
4



authority; (iii) decrease the time for filing briefs; and (v) reduce the Board
- from 23 Members (19 Board positions are currently occupied) to 11
Members. See 67 Fed. Reg. .7309 (Feb;uary 19, 2002). The proposed

: éhﬁﬁgcs sparked widespread concern, and 68 comments were filed. See
Bo:a}d of Immigration Appeal.s: Procedural Reforms to Imp_rove Case
Management, 67 Fed. Reg. 54878 (August 26, 2002) (hereinafter
‘-‘Pro;edural Reform Regulation™).

F o}lowing the armouncement of the proposcd regulatory changes, and | |
in anticipation of these changes, the Board dramatically incrc:ased the
numbe_f of summary affirmance decisions being iésued. The Chairpérson :
designated broad new categories of cases as subject to summary affirmance,
including all asylum, withholding of deportation, Convention Against
Torture, suspension éf deportation and cancellation of removal cases. See
Use of Summary Affirmance Orders in Asylum and Cancellation Cases, |
Acting Chairman of BIA, S-L 99-25 (Mar. 15, 2002). Soon thereafter, the
Chairperson designated a category including all appealable decisions in
removal, deportation and exclusion cases. See Expanded Use of Summary
Affirmance for Immigration Judge and INS Decisions, Acting Chairman_of

BIA, S-L 99-27 (May 3, 2002). As a result, thousands of summary



affirmance decisions have now been issued, particularly in the last six
months. See Procedural Reform Regulation, 67 Fed. Reg. 54878. |

The DOJ issued final regulations adopting the proposed reforms on
August 26, 2002, effect;'v.e. Septem_ber 25,2002. Procedural Reform
Regulation, 67 Fed. Reg. 54878 (Aug. 26, 2002).> The new regulation
expands the use of summary affirmance: it no longer is limited to deéignated
éatggories but instead is mandated in all cases satisfying the regulatory
_ prefequisit-es. | |

| 2 Boa_rt_i proced'u.re..g.enerai.ly.

In a removal proceeding under INA § 240, 8 U.S.C. § 1229(a), both.
parties have a right of appeal to the Board. 8 C.F.R. §3.38; see also 8
C.F.R. § 3.1(b). With the exception of appeals dismissed for procedural
deficiencies, the Board must review and decide the merits of all appeals. See
generally, 8 C.F.R. §§ 3.1(d), (e). Subject to governing law, Board
Members must “exercise their independent judgment and discretion in

considering and determining the cases.” 8 C.F.R. § 3.1(d)(1)(ii).

The new regulations reassign the summary affirmance process to 8
C.F.R. § 3.1(e)(4). Should this court remand Mr. Dia’s case, further
Board review will be subject to the new regulations. Consequently,
amici reference the new regulation in this brief, but discuss the prior
regulation where necessary.



Consequently, the Board exercises de novo review of all questions before it.
See In Re Burbano, 201 & N. Dec. 872, 873 (B.L.A. 1994)°
| | At the time Petitioner’s case was heard, three-Member paneis of the
‘Board generally decided all appeals, unlesé a case satisfied one of the
éxceptions for a decision by a single Board Member. See 8 C.F.R. §
3.1(a)(1) (prior to September 25, 2002). The new regulations reverse this
procedure. Now, a single Member of the Board will generally decide
appeals, and only those cases satisfying one of six criteria will be re_fenéd to
a three-Member panel. The six categories include IJ decisions that are not in
conformity with the law or applicable precedents; that contain clearly
erroneous factual determination; or that require reversal. 8 CFR. §
3.1(e)(6).

In all other cases, a single Member of the Board is authorized to
decide the case by either affirming without an opinion, discussed below, or
by issuing a brief order affirming, modifying, or remanding the decision. 8
C.FR. § 3.1(e)(4), (5). In any such brief order, the Board Member is
required to explain the reasons for his or her decision. See, e.g., Procedural

Reform Regulation, 67 Fed. Reg. at 54880, 54886.

3 The new regulations specify that in appeals filed after September 25,

2002, an 1J’s factual conclusions will be reviewed under a “clearly
erroneous” standard. 8 C.F.R. § 3.1(d)(3)(1). This change is not
applicable to Mr. Dia’s case. See 8 C.F.R. § 3.3(f).

7



A decision of an immigration judge is not final when an appeal is
taken to the Board. 8 C.F.R. § 3.39. Rathér, following an appeal, it is the
 Board that issues the final decision in the case. 8 C.F.R. § 3.1(d)(6). The
respondent in removal proceedings Tmust appeal to the Board prior to seeking
judicial review. 8 U.S.C. § 1252(d)(1). It is the final ordér of removal that a -
court of appeals reviews. 8 U.S.C. § 1252,

3. Affirmance without opinion by a single Member of the Board.

A summary affirmance is a decision by a Board Member on the merits
of _thg: case. See 8 CFR§ 3.1{e)(3). Unlike decisions rendered after review
by é three-Member panel or by a single Member 1ssuing a brief order, a
siﬁgle Board Member is prohibited from explaining his or her decision on
thé merits in an affirmance without opinion. 8§ C.F.R. § 3.1{e)(4)(11).
Mo_reever, the regulation is explicit in defining an affirmance without
(Spinion as a Board approval of only the “result of the decision below;” the
affirmance does not “necessarily imply approval of all of the reasoning” of
the immigration judge’s decision, although it does signify the Board’s
conclusion that any errors were harmless or nonmaterial. Jd.

An affirmance without opinion is permissible only if a case satisfies
the regulatory prerequisites for such a decision. 8 C.F.R. § 3.1(e)}4)(1).

Thus, as a threshold matter, the Board Member must determine that the case



satisfies both of the first two criteria set forth below;as well as either part (a)
or part (b) of the third criteria:
1. That the result reached by the immigration judge was correct;

- 2. That any errors in the decision below were harmless or
nonmatenal and elther ' :

.3. (a) That the issue on appeal is squarely controlled by existing
Board or federal court precedent and does not involve the
application of precedent to a novel fact situation; or
(b) That the factual and legal questions raised on appeal are nét 50
substantial that the case warrants the 1 1ssuance of a Wntten opinion

- in the case.’ -
8CFR.§ 3.1(6)(4)(i).

Under the regulations in existence at the time Petitioner’s case was
decided, if an appeal did not satisfy these criteria, it would be “assigned to a
three-Member panel for review and decision.” 8 C.F.R. § 3.1@)NHGv).
Three-Member panels of the Board would give “additional time and
consideration” to the reﬁew of a case. Executive Office of Immigration
Review; Board of Immigration Appeals: Streamlining, 64 Fed. Reg. 56135,
56137 (1999) (hereinafter “Streamlining Regulation”). Additionally, the

DOJ indicated that, at least in complex cases, “three-Member review could

At the time that the Petitioner’s case was decided, this last prong of
the regulation required that the factual and legal issues raised on
appeal be “so insubstantial that three-Member review [wa]s not
warranted.” 8 C.F.R. § 3.1(a)}(7)(i1)(B).

9



feduce the risk of error” that might otherwise occur by a single-Member
review. Id at 56139.

- Under the new regulations, any case not decided by summary
-'afﬁnnenee will e_i_thef_: be decided by a single Board Member issuing a short
order orbya thr_ee-Member panel. 8 CFR. § 3.I(e)(5)., (6). Three-
Member panels will centinue to provide the most searching and
. comprehensive review of a case, and will issue full Written decisions in each
case they TEVIEW. See e. g Procedural Reform Regulatlon 67 Fed. Reg. at
254880 Nevertheless a smgle Board Member will gwe more time and
.attentlon to a case that results in a short order than to a case that is
eumrﬁarily affirmed. In particular, in short-order cases, the Board Member
will take the additional time necessary to provide “some explanation of the
Board’_s rationale.” Procedural Reform Regulation, 67 Fed. Reg. at 54879;
see also id., 67 Fed. Re.g. at 54891. |

When an iznmigration_judge’s decision is affirmed without opinion,
the Boerd member is required to issue an order that states only the following:
“The Board affirms, without opinion, the result of the decision below. The
decision below is, therefore, the final agency determination. See 8 C.F.R. §

3.1(e)(4).” The regulation specifically prohibits the Board member from

including any further explanation or reasoning. 8 C.F.R. § 3.1 (e)(4)(ii).

10



B. THE SUMMARY AFFIRMANCE PROCESS DEPRIVES THE
COURT OF THE ABILITY TO DETERMINE WHETHER
THE BOARD HAS CORRECTLY ADHERED TO THIS
REGULATION

A single Board Member is authorized to summarily affirm a decision
of an Immigration Judge only if the appeal satisfies all of the threshold
criteria of the regulation. See 8 C.F.R. § 3.1(6)(4); see also Streamlining
Regulation, 64 Fed. Reg. at 56138. Where such criteria have not been met,
the reguiatlons dlctate that some explana‘aon for the decision must be
pr0v1ded 8 CF.R. §3. 1(6}(5) (e)(6). | |
| .The summary affirmance process irﬁproperly insulates from judicial
review the adjudicatory process for determining whether a case satisfies the
threshold requirements for summary affirmance. Because a Board Member
is prohibited from offering any reasons for the decision, there is no way fora
court to know why the Board Member found that the case satisfied the
requirements for summary affirmance — in fact, the lack of transparency
makes it is impossible to even determine which of the alternate criteria the
Board Member relied upon. See, e.g., 8 CF.R. § 3.1{(e)(4)(1)(A), (B). A
court is thus unable to ensure that the Board Member strictly adhered to the
regulation, acted within the scope of his or her authority, followed necessary
procedural requirements, and did not act arbitrarily or abuse his or her
discretion. See Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402,

11



415-17 (1971); accord Abdulai v. Ashcroft, 239 F.3d 542, 545 (3d Cir. 2001)
~ (reversing where Board’s lack of explaﬁation raised a serious question about
~whether its own rules were applied); Reid v. INS, 949 F.2d 287, 288-89 (9th
Cir. 1991) (re_?_ersing Board where it failed to follow its own regulations and
provide notice of its decision to the parties); Vargas v. INS, 938 F.2d 358,
361 (2d Cir. 1991) (remanding where, inter alia, the Board acted
.inconsistently with the re gu_lations).

A 'rea.soned statement is particula_rly irn_péﬁant here because the
threshold _test.'_fo‘r summaly afﬁrmance 1S not a simple, clear-cut one. Prior to | g
- summarily affirming a case, the Board member must determine: 1) whether
the result reached below was correct; 2) whether errors committed by the
Immigration Judge were harmless or immaterial; and either 3) (a) whether
the case is squarely controlled by either BIA or federal court precgdgnt and
does not mvolve a novel factual situation; or, alternatively, (b) whether the
factual and legal questions raised on appeal are not so substantial that the
case warrants the 1ssuance of a written decision. 8 C.F.R. § 3.1(e)(4)().

Without an explanation of the reasons for the decision, the court
cannot determine whether the Board - applying the proper standards —
adequately and correctly evaluated each of these criterié. 'F or instance, a

single Board Member is required to determine whether any errors below are

12



harmless or immaterial. There is no indication in a surnmary affirmance
decision whether the single Board Member even correctly identified any
errors, much less how they were evaluated. Federal courts have frequently
overruled the Board _in.its determination of hafmle_ss erTor. See, e.g., Sewa_k.
V. INS, 500 F.2d 667, 670 n.7 (3d Cir. 1990) (rejecting as “incorrect” BIA
formulation of harmless error); Bui v. INS, 76 F.3d 268, 270 (9th Cir. 1996)
(rejecting Board’s harmless error detennination as based on speculation);
Podio v. INS,_ 153 F.Eﬁd 506, 511 (7th Cir. 1998) (reversing.BIA
detenninaﬁon _that..I.J ’s refusal to allow witnesses to testify was not
prejudicial);. Colemenar v. ﬂVS, 210 F.3d 967, 973 (9th Cir. 2000) (finding.
prejudice where petitioner was “s0 clearly. . . denied a full and fair
hearing™).

Similarly, evén where the Board Member determines that any errors
are harmless, he or she must still determine either that (a) the issue on appeal
is squarely controlled by existing Board or federal court precedent and does
not involve the application of precedent to a novel fact situation; or (b) the
factual and legal questions raised on appeal are not so substantial that the
case warrants a written decision. 8 C.F.R. § 3.1(e)(4)()(A) and (B). A
summary affirmance does not indicate which of these alternatives was

applied to the case. It is equally impossible to determine how the criteria

13



were analyzed: what precedent was considered; why the facts were found
not to be novel; what factual and legal questions were considered; and the
~standard for determining whether questioﬁs raised on appeal were “not so-

- substantial” as to warrant a written decisioﬁ.

. Tﬁere 1S room fér significant error iﬁ eac;h of these determinations.
For example, in In re Ra_mos, the Board reconsidered a summary affirmance
by a singie Board Member and determined, upon cl__oser scrutiny, that its
precede,nt decisiog on the__deportation consequences of DWI convictions did B
ri_ot, in fact, apply to the case. In Re Ramos, .23 I & N. Dec. 336, 337 (B.LA.
2002). The Board subsequently reconsidered the case a second time and
determined that the issues were so significant that they published a precedent
decision overruling their earlier precedent on DWI convictions. /d at 346.°
Federal courts have similarly cbrrected the Board’s misapplication of
precedent. See, e.g., Vargas 938 F.2d at 360-61 (relied solely on

napplicable case); Yepes-Prado v. INS, 10 F.3d), 1363, 1372 (9th Cir. 1993)

Notwithstanding the outcome in Ramos, a motion to reconsider is not
in general a remedy for an incorrect summary affirmance. First, the
issue of whether a case falls within the guidelines for summary
affirmance cannot be the sole basis for a motion to reconsider. 8
C.F.R. § 3.2(b)(3). Additionally, the same Board Member who
summarily affirmed the case may well review the motion to
reconsider. See 8 CF.R. § 3.1(a)(1).

14



(inexplicably departed from prior precedent); Akinyémz‘ v. INS, 969‘ F.2d 285,
1280-90 (7th Cir. 1992) (same). |
- With regard to the factual jssues, the DOJ has clarified its intent that o
cases fz_o;t i_nvolving a “novcl” fact situation are I_imited to certain situations
in which ‘.‘lega.l.ly significant facfs [ ] fall into recognizable pattérns._”
Streamlining Regulation, 64 Fed. Reg. at 56140. Yet the Board has been |
'chasused for faﬂmg to recognize which facts are legaliy szgmﬁcant and for
: _'makmg ﬁndmgs of fact that are “wholly unsupported by the record ” Lz Wu .
Linv. INS, 238 F.3d 239, 244 (3d Cir. 2001); for making “faulty” credlbility -
findings an.d attributing significance to acts about which it lacked i(ey
information, Obianuju Ezeagwuna v. Ashcroft, No. 01-3294, 301 F.3d 116,
130 (3d Cir. 2002); for undertaking legal reasoning that had no applicability
to the fac_ts, Sfankovic v. INS, 94 F.3d 1117, 1120 (7th Cir. 1996); and for
“substitution of assumption for fact” in the record, Paramasamy v. Ashcroft,
295 F.3d 1047, 1052 (9th Cir. 2002).

Under the current regulatory structure, a Board Member’s decision
about using the summary afﬁnnaéce process is completely opaque. As
shown above, the issues involved in this determination are not simple ones
and can be subject to numerous errors — even when decided by a three-

Member panel of the Board subject to explaining its reasoning for federal
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court review. By shielding this decision-making process from all review, the
summary affirmance process impermissibly strips the federal courts of the
ablhty to properly review critical agency actlon
-C. AN AFFIRMANCE WITHOUT OPINION VIOLATES .
-~ FUNDAMENTAL RULES OF ADMINISTRATIVE LAW BY
- FAILING TO PROVIDE PETITIONER OR THIS COURT

WITH A REASONED EXPLANATION OF THE AGENCY’ S -
FINAL DECISION o

- The summary affirmance process violates the basic rule of

v admjni_st;aﬁve law th'at.ar.i #gency expla_in _‘_the reasons for its decis_io_n. The |

| _-.afﬁrmamie Wifhout oiainion regulation manda_tes that thé Board Member
affirm oniy the result of an 1J°s decisioﬁ without adopting thé II’s reasoning;
and withéut offering his or her own reasoning. A summary affirmance thus
signifies only that the Board Member determined that any errors of the IJ
were harmlesé_ or noinnéteriai — that is, that these errors did not affect the
result of tﬁc decié_ion. As a consequence, a Board Member can summarily
affirm a decision on grounds that are significantly different from those relied
upon by the 1J — and thereby reject the reasoning of the IJ — as long as the
result reached in the case is the same. On appeal, a court has before it only
the rejected reasoning provided by the IJ, and has no way to discern the
Board Member’s real reasons for reaching the result. Thus, a court will
frequently be in a position of reviewing anew the erroneous reasoning of the

1J, without the benefit of the Board Member’s corrections to this reasoning.
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This process makes a mockery of the requirement that an agency explain its
decisions.

- 1. The single Board Member is required to provide an
' explanation of the reasons for the decision.

The reQuirement that an administrative agency provide a reasoned
explanation for its decision is a “fundamental rule of administrative law.”
SECv. Chenery Corp., 332 U.S. 194, 196-97 (1947); see also Guentchev v.
INS, 77 F.3d 1036, 1038 (7th Cir. 1996) (statement of reasons is a “norm of

administrative law”). The Supreme Court has found that an agency
'. statement of reasons is necessary for sevéral reasons. F irst, it allows a court
to carry out an intelligent review. Dunlop v. Bachowski, 421 U.S. 560, 572
(1975). As explained in Chenery:
If the administrative action is to be tested by the basis upon
which it purports to rest, that basis must be set forth with such
clarity as to be understandable. It will not do for a court to be
compelled to guess at the theory underlying the agency’s
action; nor can a court be expected to chisel that which must be
precise from what the agency has left vague and indecisive.
332 U.S. at 196-97.
Additionally, “a ‘reasons’ requirement promotes thought by the
[decision-maker] and compels him to cover the relevant points and eschew

irrelevancies, and . . . assure[s] careful administrative consideration."

Bachowski, 421 U.S. at 572. Thus, the Supreme Court has found that a
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statemenf of reasons is relevant even where an agency decision is
- unreviewable. Id.

| These principles have uniformly been applied to decision_s of the
Board. .For_i:l.lstance, tbjs Court has remaﬁded cases in which the Board
failed to adequately state the ;;atiénale_ for its decisions; in doing so, the court -
explained that the “availaﬁil_it_y of judiciai review ... necessarily |
: confempiates sgmething fof [the Court] to_ review.”_ Abdulqi, 239_F.3d at
-555.. Sumiaﬂy, other courts have requlred the Board to “‘artlculate a |
_reasoned basis for its demsmns ” Panrit v. INS, 19 F.3d 544, 546 (10‘th Clr
- 1994) quoting (Zurri v. INS, 997 F.2d 1306, 1309 (10th Cir. 1993)).
Moreover, the Board must “‘actually consider the evidence and argument
that a party presents’ and den}qnstrate that the case received individualized
féview. Abdulai, 239 F.3d at 549-50 (citation omitted). As the Nin{h Circuit
fecenﬂy eipiaincd, “Ai_thoﬁgh not a high bar, the Board must ‘provide a
comprehensible reason for its decision sufficient for us to conduct our
review and to be assured that the petitioner’s case received individualized

”

attention.”” Paramasamy, 295 F.3d at 1050-51 (citation omitted).
A decision of the BIA, “‘cannot be sustained on a ground appearing in
the record to which the [Board] makes no reference; to the contrary, the

Board’s decision stands or falls on its express findings and reasoning.’”
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Vargas, 938 F.2d at 363 (citation omitted); see also Abdulai, 239 F.3d at
554-55 (rejecﬁng speculation about what the Board might have found
.rc;asonable); Angoucheva v. INS, 106 F’.3_d 781, 789-90 (7th Cir. 1997)
(carﬁaot ﬁphold a Board decisiqn on the bas_is_ that it rni__ght have been able to
eﬁmin_ate the flaws and reaéh the same conclusion). Thus, where the Board
fails to support its conclusion with a reasoned explanation based on
legitimate concerns - of in the case pf summary affirmance, with any
_explanétion af aﬂ — the case will be remanded. See Abdélai,239- F.3dat
555, Tukhowf}z:ck v. INS 64 F.3d 460, 464-65 (9" Cir. 1995), =

An affirmance without opinion is different in this crucial aspecf from
earlier cases in which the Board issued summary decisions that explicitly
adopted the reasoning of th¢ 11. See, e.g., Abdulai, 239 F.3d.at 549n.2
(citing cases from other circuits).® The courts uniformly upheld such

decisions precisely because the Board did ‘adopt the reasoning of the IJ as its

6 These decisions consistently contained language such as:

The appeal is dismissed. We have reviewed the record of
proceedings, the immigration judge's decision, and the
respondent's contentions on appeal. As we find that the
immigration judge adequately and correctly addressed the
issues raised on appeal, his decision is affirmed based
upon and for the reasons set forth in that decision.
(Emphasis added).

Panritv. INS, 19 F.3d 544, 545 (10th Cir. 1994) (emphasis added); see,

e.g., Guenichevv. INS, 77 F.3d 1036, 1937 (7th Cir. 1996); Arango-

Aradondo v. INS, 13 F.3d 610, 613 (2nd Cir. 1694); Chen v. INS, 87 F.3d

3, 7 (1st Cir. 1996). )
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own; as the Seventh Circuit explained, “[tJo adopt someone else’s reasoned
explanation is to give reasons.” Guentchev, 77 F.3d at 1038. Asa resuli, the
court was informed of the basis for the decision and could carry out its
review. See, eg. Abdulai 239 F 3d at 549n.2; Panit, 19 F.3d at 545; Chen
V. fNS, 87 F.3d, 5, 8-9 & n.3 (1st Cir. 1996); Arango-Aradondo v. INS, 13
F.3d 610, 613 (2nd Cir. 1994); Maashio v. INS, 45 F.3d 1235, 1238-39 (8th

Cif. 1995); Tukhowinich, 64 F.3d at 464-65; Prado-Gonzalez v. INS, 75 F.3d
. 631, 632 (1 lth Cir. 1996); Gz‘day v. INS, 113 F.3d 230, 234 (D.C. Cir. 1997).
| Thesé e_arlier summary afﬁnnances were not approved without
| 'lim.itaﬁon, however. As the Tenth Circuit explained, the Board’s authority
to adopt the reasoning of the IJ does not grant “unrestricted license” for the
Board to do so “without examining those decisions to ensure that al] of the
factors urged by the alien were in fact fully considered.” Panrit, 19 F.3d at
546. The court noted that such unrestricted license w_ouici effectively
reﬁ;ove the Board as a separate reviewing body and would ““free[] [it] of the
obligation to articulate a reasoned basis for its decisions.”” Jd. (quoting
Turri, 997 F.2d at 1310).

The DOJ has acknowledged that appellants in removal proceedings

have a “right io a reasoned administrative decision.” Streamlining

Regulation, 64 Fed. Reg. at 56135, 56137. Relymg on the line of cases
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discussed above, the. DOJ contended that this right was satisfied by the

combination of a written decision of the immigration judge and a

~ determination by the Board th_at the result below was correct. Id. (emphasis
.added). The DOJ reafﬁrméd this position in its publication of the new

| regulatzons dlsmgenuously relymg upon Chen v. INS, 87 F.3d5,7 (1st Cir.

3996) for support. See Procedural Reform Regulation, 67 Fed. Reg. at

54885-86. However, Chen 1 1snot an afﬁnnance without opxmon case; to the :

contrary, the Board in Chen exphc1ﬂy adopted the majonty of the IJ’s

-, Treasoning, whl_le also explaining why it was not adopting one portion of the

decision Eelow._ Chen, 87 F.3d at 7 n.1.

Thus, the DOJ’s contention ignores altogether the central and
controlling fact of Chen and the ¢ar1icr line of cases: that, unlike summary‘
affirmance decisions, the Board in those cases explicitly adopted the
- reasoning of the IJ. Tukhowinich v. INS, 64 F.3d 460 (9" Cir. 1995),
illustrates précisely the flaw iﬁ the current summary affirmance regulation as.
compared with the Board’s former practice. In that case, the court
distinguished between a Boa:rd_ decision explicitly adopting a “thorough” and
“well[-]reasoned” IJ decision — in which “‘it is clear. . . that [the BIA] gave
individualized consideration to the particular case, but chose to use the 1J’s

words rather than its own’” Id. at 464 (second alteration in original) (citation
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- omitted) —and a Board affirmance that did not explicitly adopt the IJ’s
reasoning. In T ukhowinich the Board decision stated only *[flinding no

._error. . afﬁnn 7 Id. at 465 (c1tat10n omitted). Because the court

_ could not be sure “that the BIA [wa]s actuaﬁy adopting reasomng thatit

con51ders sansfactory to fulfill its own burden of de novo appeilate review,’

- the court remanded. /d. at 465.

2. The Board’s summary affirmance — not the IJ’s deczsmn -
censtltutes the ﬁnal dec:sxon of the agency.

The regulatlon reqmres aH summary afﬁzmance decﬁsmns fo étate that
the IJ s deczszon below is the “ﬁnai agency detenmnatlon ” 8CFR.§

3.1 (¢)(4)(ii)._ To intgrpret this language as encompassing the reasening of
the IJ —rather than on_ly fhe result that the Board has affirmed — would
ignore the reality df the reguiatory review process. It would also leave the
Cou:rt reviewing reasons that may not represent the actual Teasons behmd the
decision of the agency s final adjudicator — in fact, reasons that may have
been rejected by the szngle Board Member.

’I'hére is no question that under the regulation, the single Board
Member remains ~ in actuality — the final agency adjudicator in the case.
This is so because the Board Member is required to conduct an independent
review of the merits of the case to determine, among other things, whether
the result of the decision below is correct. _8 C.F.R. §3.1(e)4)1). The
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regulation also requires that the single Board Member review the IJ ’s
reasoning and determine whether it is correct. See 8 C.F.R. § 3.1(e}(4)(1)
(req.uiﬁng r_eview of IJ’s reasoning for harmless ¢rror). To carry out this
; respdns_ibili&, the single Boa.xd.Member. musf_ ﬁ;st .de.tenmlne the correct
© reasons fdr_ the résﬁlf being afﬁrﬁzed,_ After all, the .Board.Member cannot
‘reject reésoﬁing of the IJ as erroneoué if he or she has not first determined
wh_at the coﬁect reasoning is. |
_Thus, the summary review. process not o_r;ly réquires the single Board
~ Member to detemﬁne the cofréé_t result of the cas.e., it éiso_ necessarily
fequires the Board Member to determine the coﬁect réasons for that result—
“either by agreeing with the reasoning of the IJ or by rejecting some of all of
_that_reasoxﬁng as erroneous, and instead identifying the correct reasoning.
Because the DOJ adopted a system in which the Board Member
remains the final adjudicator of the merits of the case —under a de novo
standard of review — his or her decision should céntain an explanation that

the Court can review.” As this Court succinctly explained:

The Department of Justice specifically rejected a selective review
process, under which a Board Member would not be required to carry
out an independent merits review of all appeals. Streamlining
Regulation, 64 Fed. Reg. at 56137 (rejecting “leave to appeal” and
certiorari systems in favor of a focus on “correct results” in every

appeal). Had it adopted such a system, federal court review of IJ
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Congress has granted [the federal courts] power to review only
“final order[s] of removal.” Because an alien facing removal
may appeal to the BIA as of right, and because the BIA has the
- power to conduct a de novo review of IJ decisions, there is no
- “final order” until the BIA acts. Accordingly, we now
- expressly hold that the “ﬁnal order” we review is that of the
- 'BIA. :
- Abdulai, 239 F.3d at 548-49 (alteration in original) (citations omitted).
* Similarly, the Ninth Circuit has explained that the “BIA has the power
to conduct a de novo review of the record to make its own ﬁndmgs
and to detennme mdependentiy the sufﬁcxency of the ewdencc and
for us to review the 1J’s dec;szon under our deferentlal substantlal
evidence test essenualiy would depnve the petmoner of the BIA’s de
novo review of his case.” Castillo v. INS, 951 F.2d 1117, 1120-21 (9th
Cir. 1991) (citations omitted). It is for this reason, that courts have
consistently required the Board to explain the reasons for its
decisions, even to the extent of making clear when it was adopting the
reasoning of the IJ. See, e.g., Tukhowinich, 64 F.3d at 465.
Because the single Board Member who summarily affirms a

case is the final agency adjudicator who carries out an independent

review of the appeal on its merits, the Board Member is required,

decisions would be appropriate in those cases in which the Board
declined review,
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under fundamental rules of administrative law, to explain his or her
reasons for affirming the result of the decision below.

D. DUE PROCESS ALSO REQUIRES THAT BOARD MEMBERS
INFORM APPELLANTS OF THE REASON S FOR THEIR
'DECISION S. '

Tt is well estabhshed that the Fifth Amendment entitles aliens to due
process of law in deportation proceedings." Reno v. Flores, 507 U.S. 292
(1993); see also Obianuju Ezeagwuna v. Ashcroﬁ 301 F 3d 116, 127 (3d
Cir. 2002); Chong v. INS 264 F.3d 378, 386 (3d Cir. 2001) This Court has_
found that the nght to an, mdwzduahzed detenmnatlon by the Board is a
necessary component of due process in the deportation context. Abdulai, |
239 F.3d at 549 (citing Llana-Castellon v. INS, 16 F.3d 1093, 1096 (10th
Crr. 1994)). Moreover, the individualized review must be meaningful and
this Court has criti_cized the Board when it has .six_npiy rubber-stamped
decisioﬁs of the I.)'s.. See, e.g., Abdulai v. Ashcroft, 239 F.3d at 549-50
(“This Court has suggésted that the BIA denies due process to an alien when
it “act[s] as a mere rubber-stamp.’”) (alteration in original) .(citation
omitted); Marincas v. Lewis, 92 F.3d 195, 202 n.7 (3d Cir. 1996) (“It1s
- disturbing that the BIA appears to have acted as a mere rubber-stamp in this
case.”); De la Llana-Castellon v. INS, 16 F.3d 1093, 1098 (10th Cir. 1994)
(““boilerplate paragraphs ... cast [] a cloud over the [BIA’s] decisions and

hinder[] meaningful judicial review.””) (citation ormtted)) See also
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UNHCR Handbook, par. 192 (refugee applicant should be given opportunity
to appeal for a formal reconsideration of a denial). | .
To ensure that the Petitioner’s due p'rdcess rights are pI.'Ot.eCth_, this -
- Court must be_able to discern, from the Boa_rd_’é rétiona}e of its decisién, that
~ the Board.in fact provided a meaningful, indi{fidua_iized review of the case.
For this very reason, the Supréme Court has held thét an agency’s statement
of reasons fof its decision js one Qf several _mini_ma} dﬁe.pro_cess
.requirez'nents that_. must be observed in admi_nistraﬁvé proceedings in which a
liberty interest is at stake. Wolﬁr V. McDonnell, 4-18 U;S. 539 (1974) (finding
such. process due even in prison disciplinary proceeding where the Itberty -
inferest at stake is narrow and the government’s interest is greét); see also
Morrissey v. Brewer, 408 U.S. 471 (1972) (parol.e rcvccation); Gagnon v.
Séqrpelli, 4_.1 1 U.S. 778 (1973) (probation revocati_og); Dunlop v. Bachowski,
421 U.S. 560, 572 (1975) (Secretary of Labor’s decision not to challenge
union ele.ction); Willner v. Comm. on Character & Fitness, 373 U.S. 96
“(1963) (admussion to the state bar).
There is no question that “the private liberty interests involved in
depoi'tation proceedings are among the most substantial.” Padilla-Agustin v.
INS, 21 F.3d 970, 974 (9th Cir. 1994). As this Court has recognized,

deportation
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visits a great hardship on the individual and deprives him

of the right to stay and live and work in this land of

freedom. That deportation is a penalty ... cannot be

doubted. Meticulous care must be exercised lest the

procedure by which he is deprived of that liberty not

meet the essentxal standards of falmess
Chlomos V. US Dep't ofJuStzce INS 5 16 F 2d 310,313 (3d CII' 1975)

guoz‘mg Brzdges v. Wixon, 326 U.S. 135, 154 (1945). These concerns are

' cieaﬂy evidenced in asylum cases, where “an applicant errone_ousiy denied
_asyhunl co_i_ll_d be subject to death or perse_cutioﬁ if forced to return to his or
._h_er_ home .cosntry_'n. Marz’ncas. V. _.L.ewis, 92 F._3d 195, 203 (3d Cir. 1996).

.: Addi.t.io.n.al._ly, the pﬁvafe infef_est :at.staks hsre: includ_es the right of an '_ |
appellant before the Board to be assured that he or she has not been |
erroneously deprived sf full appellate review and an individualized Board
decision that states its reasons with sufficient specificity for federal court
TEVIEW. | | .. | |

“The DOJ recogr_xizes that the appellants’ liberty interests are
“undoubtedly very weighty.” Streamlining Regulation, 64 Fed. Reg. at
56138. It contends, however, that under the balancing test of Mathews v.
Eldridge, 424 U.S. 319, 343, 347 (1976), the summary affirmance procedure
provides all the process that is due. Streamlining Regulation, 64 Fed. Reg.

at 56138. More specifically, the DOJ contends that an appellant’s liberty

interests are outweighed by the government’s interest in a more efficient
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Board and whét i_t believes is a low risk of erroneous decisions as the result
qf the procedures. /d. These conteﬁtio_ns fail to recognize the extent of the
Iib_é_rty inte_rést .o_f. the non-cftizen, the societal c.os_t of an opaque decisiqn— L
K _making process, and the indiﬁdu;ﬂ risk 6f an erroneous decision__

Th_ere. 1s no question thz;li _the_' govérhment has a legitimate interest in
ensuring théf the Boafd manages a growing a caseload. However, the
Iﬁterest at issue in this prong of the Mathews test is not szmply that of
government édmlmstration rather itis the “pubhc mterest " which 1ﬁc1udes
.nof only admimstratwe concerns but also other “societal costs.” See. |
Mathews, 424 U.S. at 347. The public interest at stake here is “the benefit of
an additional safeguard to ... society in terms of increased assurance that thé
action is just.” Id. at 348. Open and transparent government decision-
-making is a fundamental requirement for ensuring that actions by the
government are in conipiiance with the law. As a result, the DOJ cannot be
allowed to accomplish its goal of better management of the Board’s caseload
by eliminating the most minimal of due process protections, with the result
that the decisions of single Board Members are reduced to two line forms
with no transparency whatsoever, As the Supreme Court has noted, ““the
Constitution recognizes higher values than speed and efficiency.”” Viandis v.

Kline, 412 U S. 441, 451 (1973) (quoting Stanley v. Illinois, 405 U.S. 645,
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656 (1972)_); see also Salameda v. INS, 70 F.3d 447, 452 (7th Cir. 1995)
(recognizing the “resource constraints that prevent [Boa;d Members] from
~doing a competent jlo_b,” but neverthél'ess ﬁndi.ng ihat “understaffing is not a
| 'defen_sc toa .Vioiation of pﬁncipigs of ad_mi.z.lis_n'ativ.e Iaw”).

. :.M_.oreover, the entire point behind a rcasoﬁs statement is to proﬁde a |
baéis upon which a reviewing éourt can determine whether or not a decision
1S erroneous. As discussed earher where the Board Member prowdes no

- reasons. for a dec1s10n a federai court is unable to fewew its correctness — as
a matter of elther procedural comphance or substantwe aécuracy Wlthout
some cxplanatmn as to the acrual substantive reasons for summary
affirmance — as opposed to reasons which the Board Member may have
rejected as erroneous — there is no way to ensure that the risk of erroneous
decisions by mdividual Board Members 1s 1n fact Immmal The existing
prccédure s deficient precisély because it contamé ﬁo method for assuring
1fs own ‘.‘fairness and rehiability.” See Mathews, 424 U.S. at 343.

Careful and close appellate review is critical in all removal cases. In
asylum caées, such review is crucial because of the highly factual nature of
these cases. The courts have recognized the extremely fact-dependent nature
of asylum cases. See, e.g., Adhivappa v. INS, 58 F.3d 261 , 267 (6th Cir.

1995). The testimony of the applicant is often the most important evidence
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that must be assessed, see Deborah Anker, Law of dsylum in the United
States 150 (3d. ed. 1999), and such testimony may last for hours or stretch
over days. |

| Many asylum seekers have fled from torture and other trauma, and
may have great d1fﬁcu1ty tesnfymg about these experiences. Medical
experts have documented the fact that many often suffer from post-traumatic |
's.tr.es.s disorder or major de_p;ess__ion. See, e.g., Michele R. Pistone & Philip

G. Schrag, The New Asylum Rule, 16 Geo. Immigr. L.J. 1,49 nn.272, 273 .

. (2001) (citing numerous medical reports). As a result, the assessments of

testimony that asylum adjudicetors meke are particularly complex and must
often be undertaken w1th particular care. A decision-maker who does not
fully understand the impact of torture on a survivor can come to the
mistaken conc}usxon that an applicant is not credlbie when in fact the
mablhty of the applicant to provide factual detail is the direct resuit of the
harm that the individual has suffered. The summary afﬁrmance process
does not provide the opportunity for the careful, meaningful review of the
facts of a case required by due process.

Additionally, careful Board review is needed because many of the
asylum seekers and other immigrants whose cases come before the Board

are unrepresented. Many non-citizens cannot afford to pay for legal counsel.
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One report indicates that 56% of non-citizens appearing before s, and 34%
 of those appeanng before the Board, are pro se. Tesnmony of Stephen Yale-
. Loehr on the Operanons of the EOIR before the House Committee on the
Jud:xczary, Subcomzmttce on Ixmmgratlon and Claims, Feb. 6, 2002 at 7-8.
| .A Georgetown Umversny study revealed that asylum seekers are four to six
times more likely to be grénted asylﬁm when represented but that, in
_immigrat_ion court, more than one out of three lacks representation. Asylum
Represe_ntation, Summary Statisti.cns, Dr. Andrew 1. Schoer;hoitz,_
: .Georgetowr_i Uﬁi?ersity,_ Ma& ZOGO. For detained ésylum seekérs, the
.situation 1s even .wcr.se, as more than twice as many detained asylum seekers
in defensive proceedings 1ack representation. Jd.

Finally, th_e_ probable value of additional procedures is great. The
many féderal court decisions rejecting Board decisions as unreviewable
beca‘use they lack é sufﬁcien% reasons statement are evidence of this.
Moreover, the requirement of a reasons statement is not “a high bar” and.
requires only that the Board Member “‘provide a comprehensible reason for
[his or her] decision sufﬁci.ent for [the court] to conduét fits] review and to
be assured that the petitioner’s case received individualized attention.””
Paramasamy v. Ashcroft, 295 F.3d 1047, 1050-51 (9th Cir. 2002) (citation

omitted).
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Here, the significant liberty interests of the Petitioner coupled with the
public.need for a transparent decision-making process capable of review by
- the federai .courts, demonstrate that due process requires the “minimal”
saf_egu_a;d_ of a reésons statement, issued by the final _adjudicator i_n_ the case
anci contai.ﬁing his or her actual reasons for the decisién. |

CONCLUSION

_Undélf the su_mmafy afﬁnnance process, the Board _Memb_er remains
- under a.m_andate to make an independent, de ﬁov_o dec_:ision. on thc merits of
the caéé, and ygf ié absolved of all responsibility for ;:xplai_riiﬁg _that deci_éion.
The result is .that the Boérd proceedings are carried out in secret. Amici urge
this Court to invalidate the summary affirmance process to the extent that it
frees the Board Member from explaining the reasons behind a decision.
In'stead, Board Members should be required to include in all decisions both

an explanation of why the case was appropriate for summary affirmance and
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an explanation as to why the decision below is being affirmed, even if that
éxplanation consists simply of an adoption of the reasoning of the 1.
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