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IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

No. 98-4131

MQOUSSA DIALLO,
Pééitioner,
V.
IMMIGRATION AND NATURALIZATION SERVICE,

Respondent.

PETITION FOR REVIEW OF AN ORDER OF THE
BOARD OF IMMIGRATION APPEALS

BRIEF AMICUS CURITAE OF THE LAWYERS
COMMITTEE FOR HUMAN RIGHTS

INTERESTS OF THE AMICUS CURIAFE
Si;ce 1878, the Lawyers Committee for Human Rights {"Lawyers

Committee") has worked to protect and promote fundamental human
.fights and to ensure pretection of the fighté of refugees, including
the right to seek and enjoy asylum. The Lawyers Committee grounds its
work on refugee protection in the internatiomnal standards of the 1551
Convention Relating to the Status of Refugees, the 1967 Protocol
Relating to the Status of Refugees, and other internaticnal human

rights instruments, and advocates adherence to these standards in U.S.

law and policy.




The Lawyers Comnittes operates the largest and most successful
pro bono asylum representation program in the country.. With the
assistance of volunteer attorneys, the Lawyérs Committee provides
legal representation, without charge, to hund:edé of indigent refugees
each year. The Lawyers Committee and its volunteer attorneys repre-.
sent approximatély 500 clients from more than &0 countriesfg The C o
peritioner in this proceeding was not represented through our program;
‘however, as noted in our request to appear, the Lawyers Committee,
_upon_learning that the Petitioner was unrepresented and unable to
afford counsel, assisted Petitiomer in seeking pro bono representa-
tioﬁ. |

The Lawyers Committee has compelling case-specific and jurispru-
dentiél concérns about the present case. First, the result reached
with respect to Petitioner is contrary to law. Most notably, the
decision of the Board of Immigration Appeals ("BIA") embraces the
terrible irony s¢ recently rejected by this Court, when it emphasized
that "it must be acknowledged that a genuine refugee does not flee her
native country armed with affidavits, expert witnesses, and extensive

documentation.” Abapkwah v. INS, 185 F.3d 18, 26 {(2d Cir. 1999).

Firmly settled United States asylum law consistent with internatiocnal
law discussed below has long recognized that documentation corrcborat-
ing the specific claims of a refugee who has tescified credibly is
simply not reguired. For this reason, the BIA decision in this case,

which requires such corrcboration, has severe ramificaticns for a wide




range of asylum preceedings. Because the BIA'S decision has been
designated as a precedent decision, it has a broad adverse impact on
all asylum adjudicaticns by asylum officers, immigratién judges and
the BIA.

By order filed November 10, 15939, this Court granted the Lawyers
Committee permission to file an amicus brief. See Ex. A. Accord-
ingly, the Lawyers Committee respectfully submits this amicus brief

for the Cocurt's consideration.

ST#TQMENT OF THE ISSUES ADDRESSED Bf THE AMICUS CURIAE
The Lawyers Committee will not attempt in this brief to address
all of the issues which are briefed by Petitionmer. Instead, the.
Lawyers Committee will focus upon an issue of systemic importance:
Ezgether the decision of the BIA impermissibly heightens the burden of
preof of asylum applicants beyond tﬁe well-established standard by

requiring Petitioner to corroborate his specific claims with documen-
tary evidence. l

SUMMARY OF ARGUMENT
The BIA's decisicn impermissibly raises the burden of proof for
refugees seeking asylum and withholding of deportation beyond the

well-established standard. It is beyond dispute that under the

controlling law of this Court, credible and persuasive testimony of an




alien, alone, is sufficient to establish entitlement to asylum and

withholding of deportation. Melendez v. Department of Justice, 526

F.24 éll, 215 {28 Cir. 19%1); see also QOsorio v. INS, 18 F.3d 1017,
1021 {2d Cir. 1334); The BIA improperly evaluated Petitioner's
‘inability to produce_corroborating documentation of his nationality,
claims of persecution and his and his faﬁily‘s stay at a refugee camp
in Senegal in upholding the Immigration Judge's determination that
Periticner was not entitled to asylum or withholding of aepcrtation.
‘In heightening the well-established standard, the BIA failed to adhere
to domestic law and internaticnal standards govérning the protection._
of refugees and utterly disregarded the realities of the refugee
sitﬁation. For these reasons, it is critically important for this

Court to reverse the BIA decision.

ARGUMENT

I. THE BIA'S DECISION IMPERMISSIBLY RAISES THE BURDEN OF PROOF OF
ASYLUM APPLICANTS BEYOND THE WELL-ESTABLISHED STANDARD.

A. The BIA's Decision Imposes an Improperly Heightened Standard
of Proof on Asvium Applicants.

The BIA, in affirming the decision of the Immigration Judge, held
that although Petitiocner had presented his own testimony and documen-
tation of persecution of black Mauritanians, he failed to meet his

burden of proof to establish his asylum and withholding of deportation

claims because he did not also provide documentary evidence corrobo-




rating his purported naticnality, claim of persecution and his or his’
family's présence at a refugee camp. JA 2.- The BIA conceded that
Petitioner had *"submitted numercus articles and reports regarding
general country conditions in Mauritania and the cppression of black
Mauritanians on account of their race,® JA 4, and that the record
confained a country profile prepared by the Department of State
documenting this oppression, id. It further acknowledged that Peti-
tioner had testified that his identity documents had been destroyed by
his persecutors. 14. Nevgrtheless, the BIA faulted Petipioner's
.inability to produce a passport, birth certificate or identification
card. JA 4-5. The EIA alsc faulted Petitioner for failing to come.
forward with letters or affidavits from his family members in Senegal
and to p;ovide documentary evidence of his and nis family's stay at a
refugee camp in Senegal. JA 6. The BIA's decision clearly contra-

venes United States law governing the prOtectidn of refugees.®

=

References herein to "JA" are to the parties' Joint Appendix.

The BIA purported to apply a test whereby Petitioner was required
to either corroborate his tesztimony or provide an explanation for
his inability to so corrcborate. But, the BIA in fact disre-
garded Petitioner's explanations for his inability to verify
portions of his testimony with documentation and disingenuously
concluded that it "f[oulnd significant the lack of any explana-
tion for [his] inability to obtain such verification.® JA 7. In
any event, a test which reguires documentation is inappropriate
for the very reasons discussed in this brief.




B. The Governing Regulations and Firmly Settled Precedent
Establish that Credible Testimony is Sufficient to Meet an
Asvium 2pplicant's Burden of Proof,

Section 208 (a) of the Refugee Act {which amended the Immigration
and Nationality Act of 1952 ("INA"} and is codified throughout 8
U.5.C.) authorizes the Attcrney General, at her discretion, to grant

asylum to eligible aliens. 8 U.S.C. § 1158(a). An asylum applicant

must show he or she is a "refugee" within the meaning of the Act. 8
U.5.C. § 11Ci{a)(42)(A). A refugee is a person who is unable or

unwilling to return to his home country because of ‘'"persecution or a

well-founded fear of persecution on account of race, religion, nation-

ality, membership in a particular social group, or political opinion.*®
4. °

The Supreme Court, after conducting an in-depth review of the
—

applicable provisicns of the Refugese Act, determined that the well-

founded fear standard reguires only proocf of a "reascnable possibil-

w

Section 243{h) of the Refugee Act, by contrast, reguires the
Attorney General to withhold the deportation of an alien who
demonstrates that if deported, his or her "life or freedom would
be threatened" on account of one of the enumerated factors. 8
U.S.C. § 1253(h). The standard for granting withholding of
deportation is more stringent than for granting asylum - - an
applicant must establish that there is a clear probability, i.e.,
that it is "more likely than not,® that he or she will suffer
persecution 1if returned to the specified country. INS v.
Cardoza-Fonseca, 480 U.S. 421, 423 {1687); Osorioc, 18 F.3d at
1021; see also INS v. Stevig, 467 U.S. 407, 430 {(1984) {(holding
that "clear probability of persecuticon" standard is applicable to

withholding of deportation claims). Pursuant to the 19%6 amend-
ments to the INA, withhelding of deportation is now callied "with-
holding of remocval.® TIIRIRA, § 305({a).




ity" of persecution. (ardoza-Fonseca, 480 U.S. at 440; see 2180 ig, o

(noting that an asylum applicant can have a "well-founded fear” of
“persecution even when he has only a "10% chance of being shot, tor-
tured, or otherwise persecuted”) . In so holding, the Supreme Court
.recognized that the very nature of asylum cases renders it inherent
that applicants will not be able to prove for certain that they will
be persecuted. Sese id. {explaining why asylum applicants are not
reguired to show a clear probability of persecution}.

In accordancg with ;he Supreme Court's interpretation of the
wélljfounded_fear standard and in recogmition of the difficulty asylum

applicants face in obtaining documentaticn of their claims, the BIA

subsequently held that "an alien's own testimony may in some cases be

e

the only evidence available, zspd.dt can suffice where the testimony is
e el e ——

pelievable, consistent, and sufficiently detailed fo provide a piausi-

ble and coherent account of the basis for his fear." In _re
. S e

Mogharrabi, 19 I. & N. Dec. 439, 445 (1987); see alsc In re B, Interim

Decision 3251, 1995 BIA LEXIS 18, at *12 {(May 19, 1995} (same); In_re
Villalta, 20 I. & N. Dec. 142, 143, 147 (139%0) (asylum applicant met
his burden of proof where he submitted general documentation about
human rights conditions in El Salvader without producing evidence

corroborating his specific claims of persecution).f

¢ Some recent BIA decisions, however, in combination with the
instant decision, have presented a disturking trend in that they

{continued. ..}




The Attorney General subsegquently codified this principle in the

regulations governing the Refugee Act by specifically providing that
“[t]ne testimony of the [asylum] applicant, if credible, may be
sufficient to sustain [his or her] burden of prcgf without corrobora-
tion." 8 C.F.R. § 208.13(a) (the "burden of proof regulation”).” In
pfoposing the burden of proof regulation, the Attorney General ex-
plained that the regulation reflected the Supreme Court's decision in

Cardoza-Fonseca and was "drafted to recognize that the fiight or

defection of a bona fide refugee from a country that engages in
widespread persecution may leave him in a diffiecult position to

corroborate his claim.” 52 Fed. Reg. 32,552, 32,553 {1987).% The

4 {...continued)
stray from their precedent, as well as domestic and international
standards, and condone an expectation that an alien's testimony
will be corroborated by documentary evidence of some sort. See,
e.g., In re Y-B, Interim Decision 3337, 18%8 BIA LEXIS 3 {Feb.
19, 1998) (making adverse inference of credibility where documen-
tation of stay at refugee camp was not produced). As discussed
in this brief, such an approach impermissibly raises the burden
of proof for asylum applicants.

5 Likewise, the Attorney General has promulgated regulations pro-
viding that an applicant for withholding of removal may meet his
or her burden of proof with his testimony alcne. B8 C.F.R.
5 208.16(b}.

8 Recently, the Attorney General reaffirmed that refugees are
highly unlikely to flee persecution armed with any sort of docu-
mentation in promulgating regulations governing the section 203
of the Nicaraguan Adjustment and Central American Relief Act
("NACARA"). In explaining the difference between the burdens of
proof of asylum applicants and those applying for suspension of
deportation under NACARA, the Attorney General stated, *{aln

{continued...)




Basic Law Manual, a Department of Justice guide for federal government
asylum law practiticners, affirms this principle. U.S. Dep't of
Justice, Immigration & Naturalization Service, The Basic lLaw Manual

107 (Supp. 19%5) {"An alien's own testimony may be sufficient,.withﬁﬁt

corroborative evidence, to prove a well-founded fear of persecu-
J

tion."}); id. at 110 ({(noting that asylum seeker's testimony "is often
the most significant, if not the scle evidence presented®}.
Accordingly, this Court has held that in the absence of documen-

tary proof, the applicant’'s testimony is sufficient to establish

entitlement to asylum if it is "credible, persuasiuve and refers Lo

'specific facis Lhet—give—rite—tomii—iierehci-bhat-tbeapnlicant has

been cr has a good reason to fear that he or she will be singled out

g——

for persecution.'" Melendez, 526 F.2d at 215 (guoting Cardoza-Fonseca

v. INS, 767 F.2d 1448, 1453 (5th Cir. 19%85), aff'd, 480 U.S8. 421
{1987} ); see alsc Abankwah, 185 F.3d4 at 24; Oscrig, 18 F.3d at 1031
(granting petition for review where asylum applicant's testimeny .= . .
sustained his burden of proef}; Carraﬁza—Hernandez v, INS, 1z F.3d4 4,
7-8 (2d Cir. 19293) (credible testimony of asylum applicant demon-
stra?ed that he feared persecuticn if he returned to his home coun-

try). As this Court recently emphasized, "[w]ithout discounting the

¢ {...continued)
asylum applicant understandably may not be able to provide docu-
mentary evidence of the circumstances that caused flight, given
the nature of the claim." 64 Fed. Reg. 27,856, 27,867 {1999).




importance of objective proof in asylum cases, it must be acknowledged |
,thét a genuine refugee does not flee her native country armed with
_affidavits, expert witnesses, and extensive documentatiop.“ Abankwah,
185 F.3d at 26.

Other circuits have repeatedly confirmed that the well-founded

fear standard does not require corrocboration of credible and specific

testimony. As the Third Circuit has stressed, "corrcboration is not
fequired to establish credibility." Senathirsjah v. INS, 157 F.3d

210, 215-16_(3d Cir. 1998} (noting that "it is obvicus that one who
'-eécapes_persecution in his or her own land will rarely be in a posi-
_tidn.to 5ring documentary evidence or other kinds of corrocboration”
aﬁd that alien seeking refugee status may prove persecution claim with
his own credible testimony); see also Gailius v. INS, 147 F.3d 34, 45

(1st Cir. 1998) (recognizing that alien seeking refugee status may

prove persecution claim with his own credible testimony); Abdel-Masieh
v. INS, 73 F.3d 579, 584 (5th Cir. 199%6) (same)}. Similarly, in Lopez-

Reves v. INS, 7% F.3d 908, 912 (9th Cir. 1996}, the Ninth Circuit

reversed the Board's denial of asylum where an immigration judge had
improperly found that the credibility of the applicant's testimony was
weakened by his failure to corrcborate his testimony with statements
or letters from his mother in Guatemala or his friend in Mexico. The
court explained that "([s]upplying corroborating affidavits . . . has

never been required to establish an applicant's credibility." Id.

10 -




In Bolanos-Hernandez v. INS, 767 F.2d 1277, 1285 {9th Cir. 18584}, the

court again corrected the BIA where it reguired an asylum applicant to

corroborate his claim. The court, in recognizing that "[aluthentic

refugees rarely are able to offer direct corroboration of specific

threats," stressed that "the imposition of such a regquirement would

result in the depcrtatiocn of many people whose lives are in jeopardy.”

Id.-

C. The RIA Erroneouslv Failed to Utilize the Proper Standa:d.

Despite the burden of proof regulation and well-develcped prece-
" dent of this Court, the BIA here found that Petitioner failed to
sustain his burden of proof because he did not provide documentary
evidence, in additicn to his-credible testimony and documentation ﬁf.
the persecution of black Mauritanians, corrcborating the specifics of
ﬁis claims. Because Petitioner’'s testimeny was credible and persua-
sive - - indeed, the BIA did not conclude that Petitioner was not

credible! - - this ruling cannot be reconciled with the indisputable

See also Campos-Sanchez v. INS, 164 F.3d 448, 451 n.l (%th Cir.
1599) (directing BIA on remand to refrain from reguiring appli-
cant to produce documents corroborating his claim of a well-
founded fear of persecution); Sangha v. INS, 103 F.3d 1482, 1487
{sth Cir. 1%%7}) (upnholding BIA's denial of asylum but noting that
" [b] ecause asylum cases are inherently difficult to prove, an
applicant may establish his case through his own testimony
alone").

m

While the Immigration Judge opined at one peoint that Petitioner

* (had] not offered . . . specific, credible detail,* JA 4, the
BIA did not adopt this reasoning. In fact, nowhere did the BIA
{continued...)
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rule that credible testimony alcne is adeguate to satisfy an asylum
applicant's burden of proof of a well-founded fear of persecution.
‘Indeed, this Court recently reversed a decisioﬁ of the BIA where,
———
as here, the BIA had faulted an asylum applicant for failing to
produce evidence corrobeorating the specifics of her claims. Abankwah,
185 F.3d at 26. The Court in Abankwah, stressing that the consistgnt
and specific testimony of an asylum applicant i1s enough to demonstrate
a well—founded fear of persecution, criticized the BIA for being "too
.exacting beth in the quantity and gquality of evidgnce that it re-.
‘guired." Id. at 24. _Upon_r;ading the applicant's testimony and:.
affidévit and reviewing general evideﬁcé of persecﬁt%oﬁ in the sub?gét
country, the Court determined that the BIA had erred in determining

the applicant had not met her burden of proof. Id. Similarly, in

Sctelo-Aguidje v. Slattery, 17 F.34 33, 36 n.2 {2d Cir. 18554}, revfd on

other grounds, 62 F.3d 54 (2d Cir. 1995}, the Court, citing the burden

of proof regulation discussed above, rejected the BIA's suggesticn

s (...continued}

assert that Petitioner did not provide enough detail to be be-
iieved. Moreover, the two dissenting board members specifically
found Petitioner to be credible. JA 21 (Board Member Rosenberg
finding that Petitioner had provided "credible and accurate
testimony of his knowledge of Mauritaniaz, and ©f his physical
mistreatment, injuries, and other persecution suffered on account
of his race, which is specific and internally consistent, con-
taining detail that can be verified as plausible in light of
known country conditions"); JA 10 (Chairman Schmidt finding that
Pertiticner's testimony was specific, detailed, consistent, be-
lievable and plausible).

i2 -




that an applicant who had presented credible testimony should have

provided additional corroborative evidence of the threats made against
“him.

In faulting Petitioner for failing to come forward with documen-
tation of his identity and stay in a refugee camp, as well as evidence
from his family in Senegal) the BIA impermissibly heightened his
burden of proof. 1In strongly worded separate dissenting opinions,
Board Chairman Paul W. Schmidt and Board Member Lory D. Rosenberg
._édmonished the majority for deviating from the proper standard. See
:A 13 {Chairman.Schmidt discussing BIA's error in requiring corrobora-
tionj; Jé 15_(Board Member Rosenberg expressing belief that the
majority's decision is "at odds" with the holdings of this Court).
Numerous refugee law analysts who have reviewed the BIA's decision

agree with the dissenters. See, e.g., Karen Musaleo, Credibility and

Burden of Procf in Asylum Claims After the Board of Immigration
Appeals' Four 1998 Decisions, 1080 PLI/Corp. 277, 27%-80 {1998)
(discussing how BIA's recent decisions, including the instant deci-
sion, in expecting corroborating evidence in variocus circumstances,
appear to have "raised the bar for asylum seekers"); Harvey Kaplan &
Maureen O'Sullivan, The Role of the BIA in Reviewing Negative Credi-
bility Findings: Circumventing the Well-Founded Fear Standard, 75

Interpreter Releases 1181, 1181 {1998} (noting that recent BIA deci-

sions, including the instant decision, have raised the burden of proof




on the applicant and have invented 'unjustified new standards for

corrobocration and credibility”); see also Deborah E. Anker, Law of
Asylum in the United States 158 (3d ed. 1999) (noting that recent BIA
decisions, including the instant decision, have "compiicated“ the
applicaticn of the principle that an alien's credibkle aﬁd persuasivé
testimony is suffﬁcient without corrcboration).

In improperly heightening the burden of proof, the BIA has

. effectively limited the scope of its review of decisions of immigra-
tion judges. See Kaplan & 0O'Sullivan, supra, at 1181 (noting that
decisions condoning an "artificial expectation of corroboration . ..
show the Board reneging on its review rgspénsibiiities, édopting the
findings of the [Immigration Judges] and attempting to insulate those
findings from meaningful review"); Thomas K. Ragland, Presumed Incred-
ible: (E View from the Dissent, 75 Interpreter Releases 1541, 1546
(1998) (noting that in recent decisions, including the instant deci-

_sion, the BIA has "devised a succession of tests whereby the Board can
dispose of a claim without conducting a meaningful analysis of an
applicant's credibility“T:)

The importance of meaningful BIA review of asylum decisions is
indisputable. As three board members recently stated in discussing
the nature of the BIA's review, the BIA cannot "surrender [its]
authority to review the record." In re 0-D-, Interim Decision 3334,

1998 BIA LEXIS 35, at *35 {(Jan. 8, 19%8) (Board Chair Schmidt, Board

i4 -




Members Rosenberg and Guendelsberger, dissenting). The Courts o=

Appeal have consistently been concerned with the BIA'S responsibili-
. . . . ) ! '\
ties in reviewing decisions of immigration judges. See. €.d9.. WatkznsC&,
v. IN3S, 63 F.3d 844, 8351-32 (9th Cir. 1995; (stressing reguirement
that BIn conduct a *meaningful® review of immigration judge's deci-

sion); Cortes-Castillo v, INS, 9§7 F.2d 1189, 1203 {7th Cir. 1993}é§>

(discussing importance and nature of BIA's review); Becerra—JimeneZ‘v.(za

INS, 829 F.z2d 996, 1000 {(10th Cir. 1987) (same). Indeed, Congress
itself has recognized the_crétical importance.of meaningful review ;n
asylum cases whgn{_in passiné the Illegal Immigration Reform én@II
Eﬁmigrant Responsibility Acﬁ of 19956, it specificélly preéervéd the.
federal appellate courts' review of asylum decisions_despite attempﬁs
to deprive federal courts cof review in cother areas. Pub. L. No. 104—(}9
208, 119 Stat. 3009..

IT. THE BIA'S DECISICON IS INCONSISTENT WITH INTERNATIONAL

STANDARDS AND JEOPARDIZES THE UNITED STATES' ABILITY TO
COMPLY WITH ITS OBLIGATIONS UNDER INTERNATIONAL IAW.

The modern rgfugee regime developed in the wake of the World Waf
I1 refugee crisis. See Robert L. Newmark, Non-Refoulement Run Afoul:
The Questicnable Legality of Extraterritorial Repatriation Programs,
71 Wash. U.L.Q. 833, 863 (1993) (noting that "the aftermath of World
War II illustrated the importance of providing scme protection for
those in flight"). Between 1948 and 1951, the Convention Relating to

the Status of Refugees ("1551 Convention') was drafted to establish

15 -




prﬁtections for those who had a well-founded fear of being persecuted
as a result of events occurring before January 1, 15881. 185 U.N.T.S.
2545; Anker,_supra, at 2-3; James C. Hathaway, fbe Law cf Refugee
 Statgs 7 (rey. ed. 1988} .° .jhen in 1967, thg Protoceol Relating to.the
. Status of Refugees ("1967 Eroiocol") undertock to ensure that the
_protections_of the 1531 Cenvention were applied to all refugees,
regardless of the 1951 deadline. 18 U.5.T. 6224; Hathaway, supra, at

( 7. The United States agreed to be bound by the provisions cof the 1951

.Convent;on in 1968 when it adhered to the 1967 Protocol. 19 U.S.T.

Y

€224. At the heért cf the 1551 Conventiocn is the non-refculement
—_— o o _
-  princip1e,:whi;p providgs: "No Contracting State shall expel or

_ return (‘refouier’) a refugée in any manner whatsoever where his. life

'-§r freedom would be threatened on account of his race, religion,
nétionality, mempership of a particular social group or political
opinion." 18% U.N.T.S8. 150, 176 (1854), 18 U.S5.T. 625%, 6278,
T.I.A.S. No. 6577 (1968’5

' The Refugee Act’® amended the INA to bring the United States into

conformity with the analogous provisions of the 1551 Convention. See

Cardcza-Fonseca, 480 U.S. at 436-37 ("If one thing is clear from the

w0

The Convention was drafted because the U.N. had "manifested its
profound concern for refugees and endeavored to assure refugees
the widest possible exercise cof their fundamental rights and
freedoms." 1951 Convention, Preamble 9 2.

i Pub. L. No. %96-212, 94 Stat. 102.
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legislative history of [the Refugee Act], it is that one of Congress'’
primary purposes was to bring United States refugee law intoc confor-
mance wi;h the 1967 [Protececl].")}. Indeed, the Refugee Act specifi-
cally incorporated the Coﬁvention's definition of a refugee. Id. a;
. 437 (compafing meéning of refugeg under Refugee Act with meaning unagr
‘the 1551 Convention and holding.that Refugee Act adcpted the Convené. R
tion's definition of refugee). |
The handboock published by the Offi;e of the United Nations High _
Commissioner for Refugees ("UNHCR") to_assist parties to the.Conven;..
tion in determining refugeeﬁstatus = reéognizes that "the reqairement 
of evidence should . . . not be too stfictly.aﬁplied in vie; of tﬁe}?
difficulty of proof inherent in the special situation in which an
applicant for refugee status finds himself." UNHCR, Handbook on

Procedures and Crirteria for Determining Refugee Status Under the 1951

e The Handbook, although not binding authority on the federal
courts, has been given great weight by the courts, including this
Court, when reviewing asylum decisions and interpreting the
Refugee Act, including its provisions governing an asylum appli-
cant's burden of proof. See Cardozz-Fonseca, 480 U.5. at 435 n.
22 (recognizing that Handbook provides "significant guidance" in
construing provisions of the Convention which are mirrored in the
Refugee Act); Qsorio, 18 F.3d at 1027 n.4 {same); Ramos-Vasguez
v. INS, 57 F.3d 857 (5th Cir. 199%5) ({(same); Zavala-Bonilla v.
INS, 730 F.2d 562, 567 (9th Cir. 1584) ({(citing Handbook for
principle that because aliens have difficulties collecting proof,
their credible testimony should be given the benefit of the
doubt}; see alsc INS v. Aguirre-Aguirre, 119 §. Ct. 1439, 1447
(1993) {noting that Handbook may be "useful and interpretive aid®
put is not binding on the BIA or the federal courts and rejecting
BIA's reliance on Handbook) .
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Convention and the 1567 Protocol éélating tc the Status of Refugees ¢
197 {19%2) (the "Handbook"). Accordingly, the Handbook advocates_tha:
an asylium applican; who testifies credibly be given the "benefit of
the doubt."” -;ﬁ; € 196. Moré specifically, the Handbook states:

It is a general legal principle that the burden
of proof lies on the person submitting a claim.
Often, however, an applicant may not be able to
support his statements by documentary or other
proof, and cases in which an applicant can pro-
vide evidence cof all of his statements will be
the exception rather than the rule. In most
‘cases a person fleeing from persecution will have
arrived with the barest necessities and very '
 freguently leave without perscnal documents
{I1f the applicant's account appears credible, he
should, unless there are good reasons to the
contrary, be given the benefit of the doubt.

I4. (emphasis added).¥?

Authorities on international refugee law have similarly recog-
nized that asylum seekers cannot be expected to preduce documentary
proof and corrcboration cof their claims. For instance, Guy Goodwin

Gill has pointed out:

2 The Handbock even recognizes that asylum applicants who do pos-
sess valid passports may be perceived {at times incorrectly} as
not being authentic refugees. Handbook ¥ 47 (explaining that
some may assume that authorities would not have issued the pass-
port if they intended tc persecute the holder). See zl1s0 Dobrota
v. INS, 1%5 F.3d 570, %74 {(7th Cir. 200C) (holding that issuance
of a passport by an alleged country cof persecution "may consti-
tute evidence that future persecution is unlikely") {(emphasis
added}; Urukov wv. INS, 55 F.3d 222, 229 (7th Cir. 19595} (noting
that applicant's ability to leave country with a wvalid passport
undermined his political persecution argument).
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refugee claims are not like other cases; they rarely
present hard facts, let alone positive proof or cor-
roboration. More often than not, the decisicn-maker
must settle for inferences instead, that is conclu-
sions drawn from the generally inadequate material

‘available. In the absence of hard evidence, the pos-

sibility of persecution must be inferred from the

perscnal circumstances of the applicant, and from the

general situation prevailing in the country of origin.

Guy S. Goodwin Gill, The Refugee in Internaticnal Law 136, 356 {28 ed.

156553 .

Another commentator notes:

In one respect . . . a liberal attitude is called
for cutright, in order that full effect be given
to the provisions of the Refugee Conventicn and
the purpcses for which they are intended: it is
a well-known fact that a person who claims to be
a refugee may have difficulties in proving his
allegations. He may have left his country with-
out any papers, there may be nobody arcund who
may testify to support his story, and other means
of corroboration may be unavailable. It would go
counter to the principle of good faith if a Con-
tracting State should place on a suppliant a
burden of procf which he, in the nature of
things, could not possibly cope with.

1 Atle Grah-Madsen, The Status of Refugees in Interpational Law 145-46

{19668).

"Thus, by requiring asylum applicants to provide documentary

corroboration of their claims, the BIA's decision runs contrary to

international refugee law obligations to provide refugee protection.

13
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As observed by dissenting Board Member Rosenberg, the majority's
decision, coupled with other recent BIA decisions distorting the
asylum applicants' burden of proof, "have impermissibly dimin-
ished our statutory cbligations {which mirror those assumed by
virtue of cur accession to the 1967 Protocol Relating to the

{continued...)
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Moreover, the imposition of such a heightened burden of proof dramati-

cally increases the likelihcod that genuine refugees will be deported

_in_violation of our non—refqulement obligation. See Bolanos-
Hernéndez, 767 F.2d at 1285 (meting that-ﬂ[alutﬁentic refugees ra;é;y
are able to offer direct corroboratioh of gpecific threats, " and
stressing that "the imposition of such a requirement would resui; in
the deportation of many people whose lives are in jeopardy").

III. THE BIA'S DOCUMENTARY CORRCBORATION REQUIREMENT IS AT ODDS
WITH THE REALITIES OF THE REFUGEE STTUATTION.

The BIA's decision.is particuiarly disturb£ng given the realities
Qf the réfugeé situatien. - The BIA.requirgs.jus; ;he sort of docume;;
tation that an individual fleeing persecution will typically not be
able to produce. As noted throughout the discussion above, U.S.
courts, commentators, the Attorney.General's regulations, the UNHCR
Handbook and international refugee law scholars, have all repeatedly
recognized the difficulty faced by refugees in producing documents;
The Third Circuit eloguently undersco;ed this difficulty just last
year:

It is cbvious that one who escapes persecu-

tion in his or her own land will rarely be in a
position to bring documentary evidence or other

-3 {...continued}

status of Refugees), which incorporated provisions of the 1951
Convention, by wrongly elevating technical evidentiary tests - -
which often are misapplied . . . - - over our obligation to
provide refugee protection." JA 14 (citing Cardoza-Fonseca, the
Handbook and various Board authorities) (footnotes omitted}.
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kinds of corroboration to support a subseguent
ciaim for asylum. It is egually obvicus that one
who flees torture at home will rarely have the
foresight or means to do so in a manner that will
enhance the chance of prevailing in a subseguent
court battle in a foreign land. Common sense
establishes that it is escape and flight, not
litigation and corroboration that is feremost in
the mind of an alien who comes to these shores
fleeing detention, torture and persecution.
Accordingly, corrcboration is not reguired to
establish credibility. The law allows one seek-
ing refugee status tc "prove his persecution
claim with his own testimony if it is credible.®

_ Senathira+izh, 157 F.3d at 215-16 (citation omitted).

The recent Kosovo refugee crisis illustrates the stark reality
refugees face in preserving and collecting documentation of any sort.
The systematic destruction of the identity documents of the KXosovars
has been well-documented. See., e.a., UK 'Foot Dragging’ on Refugee
Crisis, The Times {(Londen), Apr. 30, 1999, at 27 (noting that it is
"common knowledge that Kosovar refugees are being stripped of their
documents on leaving their homeland®); Susan Milligan, Kosovars
Struggle to Rebuild Identity; Records Destroyed by Serbs Held Pileces
of Returning Refugees' Lives, Boston Globe, July 15, 1323, at A7
{describing burning of Kosovars® identification cards, passports,
driver's licenses, license plates and work records); Drusilla Menaker,
Lost Identities, Dallas Morning News, May 17, 1999, at 1A (describing
how Kosovars "poured out of Kosovo with little more than the clothes

they wore" and noting their loss of all records that gave them a

past}).
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' -Siﬁilarly, many Jewish refugees during World War II, when trying
to escape fﬁom_the Nazi regime, were without documentation of any
.éb;tf TO EffECtuate their escape, they were forced toc cbtain falsg
documeﬁtation of their identity. See Maura Casey, A Diplomat's Quiet
Battle ﬁO Rescue Jews Emerges, N.Y. Times, July 11, 13999, Section 14CHN
aﬁ 1 (discuséing exnibit at the Natioﬁal ﬁolocaust Museum in Washing-
fon,.D.C. dedipated to those who provided Jewish refugees with fraudu-
lent documeptation); Kaplan & O;Sullivan, supra, at 1181 (same).

.Indéed, refugees fleeing peréecption in Mauritania are not un;ike
these other_g;oups_of refugees and are routinely unlikely to posseés
documentatioﬁ éf ény sort. In fact, if is well—documeﬁted that black .-
Mauritanians were freguently stripped of their documents by their
persecutors, leaving them without any record of their identities.

See, e.g;, JA 184 {(Human Rights Watch World Report, An Ahnual Review
of Developments and the Bush Administration’s Policy on Human Rights
Worldwide (Jan. 1851) {documenting-how Mauritania tried to "get[]
rid" of its black population by arresting people in their home,
stripping them of their identity papers and deporting them)); JA 185
(Group Eyes Mauritanian Rights, Associated Press, Apr. 17, 1994)
(discussing Mauritanian government's refusal to issue new citizenship
papers te its black citizens))}; JA 208 (U.S. Dep't of State, Maurita-
nia Country Report on Human Rights Practices for 1994 (1295) (stating

that "the Government [of Mauritania)l has so far failed to set up clear
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administrative procedures for expellees wishing to obtain confirmation

of their citizenship and associated rights"}}.

.Similarly; ic is widely recognized that it can be difficult to
“iﬁpossible to cbtain proof of presence at a refugee camp, and particu-
larly in a refugee camp in Senegal. | indeed, Board Member Rosenberg
advocated that the Board take adﬁinis;rative notice "“that refugee
camps in_deveioping thifd world Eountries often lack the staff or
advanced ;omputer resonrces_that.would provide the accuracy necessary
to treat the absence of any récofd as meore than a mere anecdotal

factor." JA 17-18.%% See alsc JA 11 (Chairman of the Board Schmidt .

14 Board Member Rosenberg later highlights the injustice and imprac-
ticability of the majority‘'s decision: . '

(T]he majority unreasonably expects [Petitioner]
to obtain and provide affidavits from his family
'in a refugee camp, when he cannot even contact
them, when ccnditions in that camp are such that
the UNHCR has acknowledged the difficulty of
wverifying his or their presence there, and when
it is likely that members of his family, like
him, are illiterate. Certainly, it is highly
unlikely that even if they could be located,
their family relationship to him could be sub-
stantiated by valid and acceptable certifica-
tions, or that, if written statements were pro-
vided for their signature or mark, a nctary pub-
lic would be available in the camp.

Likewige when one is a refugee from a coun-
try in which the government military destroyed
his identification and expeliled him, the impedi-
ments to cbtaining identification documents that
(continued. ..




adding in dissent that “"the process of obtaining a document from a
refugee camp has not been shown to be foolproof, and there is no basis
for concluding that such a document is readily available"). In facrt,
. the process of documenting refugees' stays in Sengalese camps is_so
deficient that the UNHCR itself has flat out declined to participate
in the BIA's verification process, citing the fallibility of its own
system. The UNHCR explained:

[Tlhe lack of specific documentaticon from our

Office in support of [Mauritanian claims}! has

been given undue weight in determining

credibilicy . . . . [Ilt is freguently necessary

to give the applicant the benefit of the doubt.

It should be borne in mind that it is often

difficult or impossible to obtain documentary

support of an asylum seeker's claim . . . . We

would not want verificaticon, or lack of verifica-

tion, or refugee registration in Senegal to sub-

stitute for a full assessment cf evidence

in the form of coherent and plausible testimeny,

consistent with the conditiens in the applicant's
country.

J& 24 {UNHCR Letter of Dec. 29, 1997, as attached to BIZ decision és
Zpp. A).

In order to properly uphold the mandates of U.S. and interna-
ticnal refugee law, which deveiope& from an understanding of the

reality of the refugee situation, it is essential that the BIA's

14 {...continued)

normally would be issued by the government should
be obvious.

JA 20-22.
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'decision, which has created an insurmountable evidentiary barrier to

genuine refugees, be overturned. If left to stand, the decision 1s
certain to foreclose the legitimate claims of many refugees.
CONCLUSION
The Lawyers Committee urges the Court Lo grant the Petitioner's

.fpetition for review and to reverse the BIA's decision upholding the
Immigration Judge's denial of Petitiocner's applications for asylum and
withholding of deportation.
Dated: . New York, New York _ .Respectfully submltted
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