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U.S. Citizenship and Immigration Services 
Department of Homeland Security 
20 Massachusetts Ave. NW 
Washington, DC 20529-2140 
  
Re:  84 FR 69640; EOIR Docket No. 18-0002, A.G. Order No. 4592-2019; RIN 

1125-AA87, 1615-AC41;  
Comments in Opposition to Proposed Rulemaking: Procedures for Asylum 
and Bars to Asylum Eligibility 

 
To Whom it May Concern: 
  
Human Rights First submits these comments in response to the proposed regulations to 
amend regulations relating to eligibility for asylum published in the Federal Register on 
December 19, 2019 (“the Proposed Rules”).  For the reasons described below, Human 
Rights First strongly opposes this regulatory proposal and urges the Department of 
Homeland Security and the Department of Justice to withdraw the Proposed Rules in 
their entirety. 
 
Human Rights First and its Interest in this Issue 
 
For over 40 years, Human Rights First has worked to ensure protection of the rights of 
refugees, including the right to seek and enjoy asylum.  Human Rights First grounds its 
work on refugee protection in the international standards of the 1951 Convention relating 
to the Status of Refugees and its 1967 Protocol and other international human rights 
instruments, and we advocate adherence to these standards in U.S. law and policy.  
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Human Rights First has a longstanding interest in the correct application of exclusions 
from refugee protection, focused both on ensuring that those rightly subject to 
exclusion—those guilty of crimes against peace, war crimes, crimes against humanity, 
serious non-political crimes, or acts contrary to the purposes and principles of the United 
Nations—are not granted refugee protection, but also on ensuring that exclusion 
determinations are made through fair processes, and that states, including the United 
States, not return refugees to persecution based on bars that go beyond the scope of the 
exclusion clauses and the exceptions to the obligation of non-refoulement laid out at 
Article 33 of the 1951 Refugee Convention.1  Human Rights First is also concerned with 
preserving the institution of asylum in the United States, in furtherance of Article 34 of 
the Refugee Convention, and consistently with the United States’ long history of 
fostering the integration of refugees. 
 
Human Rights First also operates one of the largest and most successful pro bono asylum 
representation programs in the country.  With the assistance of volunteer attorneys, we 
provide legal representation, without charge, to hundreds of refugees each year. This 
extensive experience dealing directly with refugees seeking protection in the United 
States is the foundation for our advocacy work and informs the comments that follow.  
  
 

I. Introduction 
 
 On December 19th, the Department of Homeland Security (DHS) and the 
Department of Justice (DOJ) issued a joint set of Proposed Rules that would make three 
primary changes to the rules governing asylum adjudications.  Human Rights First 
opposes these Proposed Rules because it believes that they will result in the return to 
persecution of refugees not subject to exclusion from protection under the 1951 Refugee 
Convention and the 1967 Refugee Protocol to which the United States is a party.  Human 
Rights First believes the Proposed Rules will result in the separation of families, contrary 
to the intent of Congress which, consistently with the recommendation of the Final Act of 
the Conference that adopted the 1951 Convention, enacted multiple measures to ensure 
the unity of refugee families, all of which are contingent on the principal applicant being 
granted asylum.  By barring asylum seekers from asylum for reentry without inspection, 
the Proposed Rules are in direct contravention of Article 31 of the Refugee Convention.  
Human Rights First is also concerned that these Proposed Rules will have a 
disproportionate negative impact on refugees who are members of ethnic and racial 

 
1 See, e.g., Lawyers Committee for Human Rights, Refugees, Rebels, and the Quest for Justice (2002). 
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minorities, on those who have been victims of trauma, and on those who have the least 
access to services to help them cope with their past experiences.  Human Rights First also 
has grave concerns that these Proposed Rules will result in immigration adjudicators 
making decisions that are rightly the province of the criminal justice system, and that the 
decisions that result will frequently be wrong.  Finally, Human Rights First is baffled that 
this Administration would simultaneously claim to be incapable of fairly processing the 
asylum claims before it, and impose on admittedly overburdened immigration judges and 
asylum officers additional subjects for adjudication, rather than leaving those 
determinations to the state and federal criminal systems set up, trained, and separately 
funded to make them.   
   

The first proposed set of changes adds the following seven categorical bars to 
asylum eligibility: (1) any conviction of a felony offense; (2) any conviction for 
“smuggling or harboring” under 8 U.S.C. § 1324(a), even if the asylum seeker committed 
the offense for the purpose of bringing her own spouse, child or parent to safety; (3) any 
conviction for illegal reentry under 8 U.S.C. § 1326; (4) any conviction for an offense 
“involving criminal street gangs,” with the adjudicator empowered to look to any 
evidence to determine applicability; (5) any second conviction for an offense involving 
driving while intoxicated or impaired; (6) any conviction or accusation of conduct for 
acts of battery involving a domestic relationship; (7) and any conviction for several 
newly defined categories of misdemeanor offenses, including any drug-related offense 
except for a first-time marijuana possession offense, any offense involving a fraudulent 
document, and fraud in public benefits.  
 

The second section of the Proposed Rules provides a multi-factor test for 
immigration adjudicators to determine whether a criminal conviction or sentence is valid 
for the purpose of determining asylum eligibility. The third section rescinds a provision 
in the current regulations regarding the reconsideration of discretionary denials of asylum 
where the applicant is found to qualify for withholding of removal, in order to preserve 
family unity or prevent a permanent separation of the asylum seeker from his or her 
spouse and children.  
 
 Taken together, these proposed changes constitute an unnecessary, harsh, and 
unlawful gutting of the protections of asylum, in contravention of the purposes of the 
Refugee Convention and Protocol and of Congressional enactments implementing those 
purposes.  
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II. The Proposed Rules unnecessarily and cruelly exclude bona fide refugees 
from asylum eligibility   
 
The barriers to asylum for those previously involved in the criminal legal system 
are already sweeping in scope; adding more barriers is cruel and unnecessary.  
 
The Refugee Act of 1980—among other measures designed to bring the United 

States statutory scheme into compliance with the provisions of the United Nations 
Protocol Relating to the Status of Refugees—created a “broad class” of refugees eligible 
for a discretionary grant of asylum.2  A grant of asylum provides refugees, many of 
whom have survived incalculable trauma and danger, with physical safety, a path to 
citizenship and security, and the opportunity to reunite with immediate family members 
who may still remain abroad in danger, or to protect against deportation their spouses and 
children who are already with them in this country.3 Many see the domestic asylum 
system as a symbol of the United States’ commitment never to repeat its failure to save 
thousands of Jewish refugees refused entry to the United States on the St. Louis and 
others fleeing the Holocaust.4  The United States has over the decades been a global 
leader in refugee protection, including by maintaining a robust asylum system and putting 
asylees and refugees on the path to full membership in the life of the nation.   

 
At the same time, for those seeking asylum in the United States, the stakes could 

not be higher—a claim denied often means return to death or brutal persecution.5   
 
The laws, regulations, and process governing asylum adjudications already 

impose high burdens on asylum seekers and place numerous obstacles in their way. 
Asylum seekers bear the evidentiary burden of establishing their eligibility for asylum6 in 
the face of a complex web of laws and regulations, without the benefit of appointed 

 
2 See I.N.S. v. Cardoza-Fonseca, 40 U.S. 421, 423 (1987). 
3 The permanency and family reunification benefits that accompany asylum are not provided to those 
granted withholding of removal or protection under the Convention Against Torture, the alternative forms 
of relief described throughout the Proposed Rules as a justification for the breadth of the new proposed 
bars. For more details on the differences between the forms of protection, see section VI infra.  
4 Dara Lind, “How America’s rejections of Jews fleeing Nazi Germany haunts our refugee policy today,” 
Vox, January 27, 2017, https://www.vox.com/policy-and-politics/2017/1/27/14412082/refugees-history-
holocaust.  
5 See, e.g., Sarah Stillman, “When deportation is a death sentence,” The New Yorker, January 8, 2018, 
https://www.newyorker.com/magazine/2018/01/15/when-deportation-is-a-death-sentence.  
6 8 USC § 1158(b)(1)(B); 8 CFR § 1240.8(d). 

https://www.vox.com/policy-and-politics/2017/1/27/14412082/refugees-history-holocaust
https://www.vox.com/policy-and-politics/2017/1/27/14412082/refugees-history-holocaust
https://www.newyorker.com/magazine/2018/01/15/when-deportation-is-a-death-sentence
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counsel and often from a remote immigration jail.7 The obstacles to winning asylum are 
exceedingly high; indeed in some parts of the country and before certain immigration 
judges, almost no one succeeds.8 Today, newly imposed barriers to accessing asylum in 
the United States are breathtaking in scope, with those seeking safety at the southern 
border subject to return to dangerous conditions in Mexico and an overlapping web of 
policies that preclude asylum eligibility for countless migrants simply because of their 
national origin, manner of entry, or their flight path.9 There are consistent reports of the 
documented deaths and brutalities endured by those who sought but were denied asylum 
protections in the United States.10  

 
The bars to asylum based on criminal conduct are already sweeping and 

overbroad.11 Any conviction for an offense determined to be an “aggravated felony” is 
considered a per se “particularly serious crime” and therefore a mandatory bar to 
asylum.12 “Aggravated felony” is a notoriously vague term, which exists only in 
immigration law. Originally limited to murder, weapons trafficking and drug 
trafficking,13 it has metastasized to the point where it has at various at various points been 

 
7 See Daniel Connolly, Aaron Montes, and Lauren Villagran, “Asylum seekers in U.S. face years of 
waiting, little chance of winning their cases,” USA Today, September 25, 2019, 
https://www.usatoday.com/in-depth/news/nation/2019/09/23/immigration-court-asylum-seekers-what-to-
expect/2026541001/.  
8 Manuel Roig-Franzia, “Immigrants risk it all seeking asylum. The answer is almost always ‘no,’” 
Washington Post, July 24, 2019, https://www.washingtonpost.com/lifestyle/style/migrants-risk-it-all-
seeking-asylum-the-answer-in-court-is-almost-always-no/2019/07/23/9c161b2e-a3f7-11e9-b732-
41a79c2551bf_story.html.  
9 Human Rights First has reported on the harms and abuses inherent in the “Migrant Protection Protocols,” 
known to the less Orwellian as the “Remain-in-Mexico” program. Human Rights First, Delivered to 
Danger (August 2019), https://www.humanrightsfirst.org/sites/default/files/Delivered-to-Danger-August-
2019%20.pdf .  Human Rights First maintains a running list of publicly reported cases of murder, rape, 
torture, kidnapping, and other violent assaults against asylum seekers returned to Mexico under this 
program.  As of January 20, the total stood at 779, including 190 cases of kidnapping or attempted 
kidnapping of children.  https://www.humanrightsfirst.org/campaign/remain-mexico.  Human Rights First 
believes these reported cases to be the tip of the iceberg, as most asylum seekers pushed back to Mexico do 
not have lawyers and are never interviewed by journalists or human rights monitors. 
10 See, e.g., Stillman, “Death Sentence,” supra (reporting on a database of more than sixty cases of 
individuals killed after deportation); see also Maria Sachetti, “‘Death is waiting for him,’” The Washington 
Post, December 6, 2018, https://www.washingtonpost.com/graphics/2018/local/asylum-deported-ms-13-
honduras/ (telling the story of Santos Chirino, denied asylum by a Virginia immigration judge, deported, 
and then murdered by those he told the immigration judge he feared); and Kevin Sieff, “When death awaits 
deported asylum seekers,” Washington Post, December 26, 2018, 
https://www.washingtonpost.com/graphics/2018/world/when-death-awaits-deported-asylum-seekers/.  
11 The existing categorical bars to asylum eligibility are discussed in detail on p. 69641 of the Proposed 
Rules.  
12 8 U.S.C. §§ 1158(b)(2)(A)(ii) and (B)(i).  
13 Pub. L. No. 100-690, § 7342, 102 Stat. 4181, 4469-70. 

https://www.usatoday.com/in-depth/news/nation/2019/09/23/immigration-court-asylum-seekers-what-to-expect/2026541001/
https://www.usatoday.com/in-depth/news/nation/2019/09/23/immigration-court-asylum-seekers-what-to-expect/2026541001/
https://www.washingtonpost.com/lifestyle/style/migrants-risk-it-all-seeking-asylum-the-answer-in-court-is-almost-always-no/2019/07/23/9c161b2e-a3f7-11e9-b732-41a79c2551bf_story.html
https://www.washingtonpost.com/lifestyle/style/migrants-risk-it-all-seeking-asylum-the-answer-in-court-is-almost-always-no/2019/07/23/9c161b2e-a3f7-11e9-b732-41a79c2551bf_story.html
https://www.washingtonpost.com/lifestyle/style/migrants-risk-it-all-seeking-asylum-the-answer-in-court-is-almost-always-no/2019/07/23/9c161b2e-a3f7-11e9-b732-41a79c2551bf_story.html
https://www.humanrightsfirst.org/sites/default/files/Delivered-to-Danger-August-2019%20.pdf
https://www.humanrightsfirst.org/sites/default/files/Delivered-to-Danger-August-2019%20.pdf
https://www.humanrightsfirst.org/campaign/remain-mexico
https://www.washingtonpost.com/graphics/2018/local/asylum-deported-ms-13-honduras/
https://www.washingtonpost.com/graphics/2018/local/asylum-deported-ms-13-honduras/
https://www.washingtonpost.com/graphics/2018/world/when-death-awaits-deported-asylum-seekers/
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applied to hundreds of offenses, many of them neither a felony nor aggravated, including 
petty offenses such as misdemeanor shoplifting, simple misdemeanor battery, or sale of 
counterfeit DVDs.14 The existing crime bars should be narrowed, not expanded.  

 
Even for those not categorically barred from relief, immigration adjudicators 

already have wide discretion to deny asylum to those who meet the refugee definition and 
are not subject to any mandatory bars, but have been convicted of criminal conduct. 15  
Further categorical bars are not needed. The agencies’ efforts to add seven new sweeping 
categories of barred conduct to the asylum eligibility criteria is unnecessary and cruel. 
The Proposed Rules drain the phrase “particularly serious crime,” 8 U.S.C. § 1158, of 
any sensible meaning.   

 
The Proposed Rules are also arbitrary and capricious. They would constitute a 

marked departure from past practice. And the agencies have proffered no evidence or 
data to support these changes.  

 
One assumption underlying the Proposed Rules, for example, is that every 

noncitizen convicted of any offense punishable by more than a year in prison necessarily 
constitutes a danger to the community. But no evidence is provided to support that 
assumption, and a criminal record, does not, in fact, reliably predict future 
dangerousness.16 The Proposed Rules are so capricious as to peremptorily postulate a 
noncitizen’s supposed danger to the community even in circumstances when a federal, 
state, or local judge has concluded that no danger exists by, for example, imposing a 
noncustodial sentence. Conviction for a crime does not, without more, make one a 
present or future danger—which is why the Refugee Convention’s particularly serious 
crime exception to the obligation of non-refoulement, codified as a bar to asylum at 8 
U.S.C. § 1158, should only properly apply if both (1) a migrant is convicted of a 

 
14 8 U.S.C. § 1101(a)(43). See also Nancy Morawetz, “Understanding the Impact of the 1996 Deportation 
Laws and the Limited Scope of Proposed Reforms,” Harvard Law Review 113 (2000): 1939-40 (criticizing 
the ‘“Alice-in-Wonderland-like definition of the term ‘aggravated felony”’); Melissa Cook, “Banished for 
Minor Crimes: The Aggravated Felony Provisions of the Immigration and Nationality Act as a Human 
Rights Violation,” Boston College Third World Law Journal (2003): 293. 
15 See Matter of Pula, 19 I.&N. Dec. 467 (BIA 1987).  
16 See U.S. Sentencing Commission, The Effects of Aging on Recidivism Among Federal Offenders (2017) 
(noting that recidivism rates fall substantially with age); U.S. Sentencing Commission, Recidivism Among 
Federal Violent Offenders (2019) (noting that non-violent offenders recidivate at significantly lower rates); 
J. Ramos and M. Wenger, “Immigration and recidivism: What is the Link?” Justice Quarterly (2019) 
(finding no correlation between recidivism rates and citizenship status among those formerly incarcerated 
for felonies in Florida prisons). 
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particularly serious crime and (2) a separate assessment shows that she is a present or 
future danger.17  

 
Similarly, the Proposed Rules fail to address or account for the fact that a 

significant number of people may agree to plead to a crime so as to avoid the threat of a 
severe sentence, or because, in criminal systems operating on cash bail that they cannot 
afford or where posting bail would complicate their ability to defend their criminal cases 
by resulting in their transfer to immigration detention, their need to support their families, 
and/or to get out of an environment that is triggering traumatic memories of detention in 
their homelands, overwhelms all other considerations.  In other words, not only is a 
conviction an unreliable predictor of future danger, it can also be an unreliable indicator 
of past criminal conduct.18 In addition, the Proposed Rules do not address and make no 
exception for convictions for conduct influenced by mental illness or duress.  

 
The Board of Immigration Appeals has cautioned that when an adjudicator is 

exercising discretion to grant or deny asylum, “in light of the unusually harsh 
consequences which may befall a [noncitizen] who has established a well-founded fear of 
persecution; the danger of persecution should generally outweigh all but the most 
egregious of adverse factors.”19 Yet because of the categorical nature of the seven news 
bars proposed here, asylum seekers will be precluded from obtaining protection on the 
basis of a vast array of conduct, without any discretion left to the immigration adjudicator 
to determine whether the circumstances merit such a harsh penalty. Indeed, in the case of 
the domestic-violence related ground, the categorical bar will be imposed on the basis of 
mere allegations of conduct without any adjudication of guilt.20  

 
Those unjustly precluded from even seeking a discretionary grant of asylum by 

the Proposed Rules will include, for example: individuals struggling with addiction with 
one drug-related conviction, regardless of the circumstances of the offense; asylum 
seekers with two convictions for driving under the influence, regardless of whether the 

 
17 See U.N. High Commissioner for Refugees, Criminal Justice and Immigration Bill: Briefing for the 
House of Commons at Second Reading ¶ 11 (July 2007), http://www.unhcr.org/en-us/576d237f7.pdf (the 
Refugee Convention’s particularly serious crime bar only applies if (1) a migrant is convicted of a 
particularly serious crime and (2) a separate assessment shows she is a “present or future danger.”). 
18 John H. Blume and Rebecca K. Helm, “The Unexonerated: Factually Innocent Defendants Who Plead 
Guilty,” Cornell Law Review 100 (2014): 157, 
https://pdfs.semanticscholar.org/c00f/96d421adf1846d120bf802a8854b5e2c0ff2.pdf. 
19 Pula, 19 I.&N. Dec. at 474.  
20 The Proposed Rules at p. 69651 explain that the regulations will “render ineligible [non-citizens] who 
engaged in acts of battery and extreme cruelty in a domestic context in the United States, regardless of 
whether such conduct resulted in a criminal conviction.”  

http://www.unhcr.org/en-us/576d237f7.pdf
https://pdfs.semanticscholar.org/c00f/96d421adf1846d120bf802a8854b5e2c0ff2.pdf
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applicant has sought treatment for alcohol addiction or the circumstances of the 
convictions; community members seeking asylum defensively who have been convicted 
of a document fraud offense related to their immigration status; and asylum-seeking 
mothers convicted for bringing their own children across the southern border in an effort 
to find safety.  

 
Human Rights First has provided legal representation to asylum seekers in most 

of these situations under the current regulations.  In some cases, Immigration Judges 
denied the applicant asylum in the exercise of discretion; in others, Immigration Judges 
after considering all the circumstances found that a grant of asylum was warranted.  The 
existing process of adjudication allowed for consideration of positive and negative factors 
and gave both the applicant and the Department of Homeland Security an opportunity to 
be heard on both. 
 

The Proposed Rules cruelly disregard the connections between trauma and 
involvement in the criminal legal system.  

 
 The harsh nature of the Proposed Rules is especially evident when viewed 
through a trauma-informed lens. Asylum seekers are an inherently vulnerable population 
because of the trauma many have experienced in their countries of origin and, often, 
along the journey to find safety. Existing literature suggests that at least one out of every 
three asylum seekers struggles with depression, anxiety, and/or post-traumatic stress 
disorder (PTSD).21 One recent study found the mental health problems facing refugees 
and asylum seekers so acute that more than a third of the study’s sample admitted having 
suicidal thoughts in the preceding two weeks.22  
  

Studies also consistently reveal a high prevalence of comorbidity of PTSD and 
substance use disorders, with individuals with PTSD up to 14 times more likely to 
struggle with a substance use disorder.23 Asylum seekers in the United States are often 
unable to access affordable medical care and treatments for complex trauma for reasons 

 
21 Giulia Turrini et al., “Common mental disorders in asylum seekers and refugees: umbrella review of 
prevalence and intervention studies,” International Journal of Mental Health Systems 11 (August 2017): 
51, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5571637/.  
22 Megan Brooks, “Refugees have high burden of mental health problems,” Psychiatry and Behavioral 
Health Learning Network, June 2019, https://www.psychcongress.com/article/refugees-have-high-burden-
mental-health-problems.  
23 Jenna L McCauley et al., “Posttraumatic Stress Disorder and Co-Occurring Substance Use Disorders: 
Advances in Assessment and Treatment,” Clinical Psychology Science and Practice 19, 3 (October 2012), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3811127/.   

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5571637/
https://www.psychcongress.com/article/refugees-have-high-burden-mental-health-problems
https://www.psychcongress.com/article/refugees-have-high-burden-mental-health-problems
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3811127/
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stemming both from their lack of eligibility for health coverage and, in some cases, from 
language barriers;24 some turn to drugs and alcohol in an effort to self-medicate.25 The 
proposed new bars to asylum include any drug-related conviction (with one exception for 
a first minor marijuana possessory offense) and any second conviction for driving under 
the influence. This approach is not only cruel but also ignores the evidence. Particularly 
given the vulnerabilities of asylum seeking populations, prior struggles with addiction 
should be addressed with treatment and compassion, not a closed door and deportation 
order.  

 
Immigration adjudicators already maintain the authority to deny asylum to 

individuals with drug-related criminal histories on the basis of discretion; denying asylum 
seekers even the opportunity to present the countervailing factors of their past trauma and 
potential recovery is simply cruel.    

 
Human Rights First for example represented a man who had two convictions for 

drunk driving.  It became clear that his drinking was an attempt to cope with a history of 
severe trauma and multiple personal losses beginning childhood coupled with deep 
loneliness and guilt over his sexual orientation.  By the time his asylum claim was heard, 
he had entirely given up alcohol, and had been in full compliance with the conditions of 
his probation for a year.  Denying him asylum would have resulted in his permanent 
separation from his only child, whose only support he was.  He was ultimately granted 
asylum; the asylum process enabled him finally to secure counseling to consolidate the 
more productive coping mechanisms he had already adopted on his own. 

 
III. The Proposed Rules will result in the return to persecution of refugees who 

have demonstrated a well-founded fear of persecution 
 

 
24 For more information on immigrant eligibility for federal benefits, see 
https://www.nilc.org/issues/health-care/.  
25 Carrier Clinic, Trauma and Addiction (2019), https://carrierclinic.org/2019/08/06/trauma-and-addiction/ 
(“...some people struggling to manage the effects of trauma in their lives may turn to drugs and alcohol to 
self-medicate. PTSD symptoms like agitation, hypersensitivity to loud noises or sudden movements, 
depression, social withdrawal and insomnia may seem more manageable through the use of sedating or 
stimulating drugs depending on the symptom. However, addiction soon becomes yet another problem in the 
trauma survivor’s life. Before long, the ‘cure’ no longer works and causes far more pain to an already 
suffering person.”).   

https://www.nilc.org/issues/health-care/
https://carrierclinic.org/2019/08/06/trauma-and-addiction/
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By acceding to the 1967 Protocol Relating to the Status of Refugees,26 which 
binds parties to the United Nations Convention Relating to the Status of Refugees,27 the 
United States obligated itself to develop and interpret United States refugee law in a 
manner that complies with the Protocol’s principle of non-refoulement (the commitment 
not to return refugees to a country where they will face persecution on protected 
grounds), even where potential refugees have allegedly committed criminal offenses. As 
noted above, the U.S. asylum statute already requires denial of asylum based on an overly 
broad range of criminal convictions.  
 

While the Convention allows states to exclude and/or expel potential refugees 
from protection, the circumstances in which this can occur are limited. In particular, the 
Convention allows states to exclude and/or expel individuals from refugee protection if 
the individual “having been convicted by a final judgement of a particularly serious 
crime, constitutes a danger to the community of that country.”28 However, this clause is 
intended for “extreme cases,” in which the particularly serious crime at issue is a “capital 
crime or a very grave punishable act.”29 The United Nations High Commissioner for 
Refugees (UNHCR) has asserted that to constitute a “particularly serious crime,” the 
crime “must belong to the gravest category” and be limited “to refugees who become an 
extremely serious threat to the country of asylum due to the severity of crimes perpetrated 
by them in the country of asylum.”30 Moreover, the UNHCR has specifically noted that 
the particularly serious crime bar does not encompass less extreme crimes; “[c]rimes such 
as petty theft or the possession for personal use of illicit narcotic substances would not 
meet the threshold of seriousness.”31 Finally, when determining whether an individual 
should be barred from protection for having been convicted of a particularly serious 
crime, the adjudicator must conduct an individualized analysis and consider any 
mitigating factors.32        

 
26 United Nations Protocol Relating to the Status of Refugees, Jan. 31, 1967, [1968] 19 U.S.T. 6223, 
T.I.A.S. No. 6577, 606 U.N.T.S. 268. 
27 Convention Relating to the Statute of Refugees, July 28, 1951, 140 U.N.T.S. 1954 (hereinafter 
“Refugee Convention”). 
28 Id. at art. 33(2). 
29 U.N. High Commissioner for Refugees, Handbook on Procedures and Criteria for Determining Refugee 
Status under the 1951 Convention and the 1967 Protocol relating to the Status of Refugees 2, U.N. Doc. 
HCR/IP/Eng/REV. ¶ 154-55, (1979, reissued 2019).   
30 U.N. High Comm’r for Refugees (UNHCR), Criminal Justice and Immigration Bill: Briefing for the 
House of Commons at Second Reading ¶ 7 (July 2007), http://www.unhcr.org/enus/576d237f7.pdf. 
31 Id. at ¶ 10. 
32 Id. at ¶ 10-11; U.N. High Commissioner for Refugees, The Nationality, Immigration and Asylum Act 
2002: UNHCR Comments on the Nationality, Immigration and Asylum Act 2002 (Specification of 
Particularly Serious Crimes) Order 2004, 4 (2004). 

http://www.unhcr.org/enus/576d237f7.pdf
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Legislation—particularly the expansion of the aggravated felony definition in 

ways that while not directed at asylum seekers, had meaningful impacts on the protection 
available to them under U.S. law--and agency interpretation of the Immigration and 
Nationality Act have already expanded the particularly serious crime bar beyond what 
was contemplated in the Convention by creating categorical particularly serious crimes 
through the aggravated felony definition. The Proposed Rules would amplify the existing 
tension with U.S. treaty obligations to refugee protection by creating categorical bars 
within categorical bars. For example, at p. 69659, the Proposed Rules first exclude from 
protection anyone who was convicted of a felony and then at p. 69660, define “felony” as 
“any crime punishable by more than one of imprisonment” without any reference to other 
factors, including dangerousness. The Proposed Rules described the increased 
categorization of the particularly serious crime bar as necessary because the case-by-case 
adjudication previously used for non-aggravated felony offenses was “inefficient,”33 but 
an individualized analysis is exactly what the Convention requires to ensure only those 
individuals who have been convicted of crimes that are truly serious and therefore present 
a future danger are placed at risk of refoulement.   

 
Additionally, outside of the aggravated felony context, it has generally been well 

understood by the Board of Immigration Appeals and the Courts of Appeals that low-
level, “run-of-the-mill” offenses do not constitute particularly serious crimes.34 Under 
this long-standing interpretation of the particularly serious crime bar in the INA, there is 
simply no scenario in which low-level offenses like misdemeanor driving under the 
influence where no injury is caused to another or simple possession of a controlled 
substance or paraphernalia would constitute a particularly serious crime.   

 
The reason for this is common sense. As Judge Reinhardt explained in a 

concurring opinion in Delgado v. Holder,35 a decision the Proposed Rules cite in support 
of the expanded bars, run-of-the-mill crimes like driving under the influence have “little 
in common” with other crimes the Board of Immigration Appeals has deemed 
particularly serious—e.g., felony menacing with a deadly weapon, armed robbery, and 
burglary of a dwelling in which the offender is armed or causes injury.36 Judge Reinhardt 
further noted that public opinion does not treat them similarly either: “American voters 
would be unlikely to elect a president or vice president who had committed a particularly 

 
33 Proposed Rules at 69646. 
34 Delgado v. Holder, 648 F.3d 1095, 1110 (9th Cir. 2011) (en banc) (J. Reinhardt, concurring). 
35  648 F.3d at 1110 (J. Reinhardt, concurring). 
36 Id. at 1110. 
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serious crime, yet they had no difficulty in recently electing to each office a candidate 
with a DUI record.”37 Barring individuals from asylum based on these relatively minor 
offenses renders the “particularly serious” part of the “particularly serious crime” bar 
meaningless.  In so doing, it also makes these Proposed Rules ultra vires of the statute it 
purports to implement, as described below. 
   

 
IV. Those precluded from asylum eligibility will be gravely affected even if 

granted withholding of removal or protection under the Convention Against 
Torture  

 
Throughout the Proposed Rules, the agencies defend the harsh and broad nature 

of their proposal by pointing to the continued availability of alternative forms of relief for 
those precluded from asylum eligibility under the new rules.38 While the United States 
understands withholding of removal (rather than asylum) to be the implementation of its 
obligation of non-refoulement under the Refugee Protocol, the availability of withholding 
of removal or of protection under the Convention Against Torture (CAT) would not 
remedy the unjust harms the Proposed Rules would impose on legitimate refugees.   

 
The higher burden of proof applicable to withholding claims results in refugees 

who could establish a well-founded fear being denied the protection of withholding.39 
Thus, an individual could have a valid asylum claim but be unable to meet the standard 
for withholding of removal and therefore be removed to his country of origin, where he 
could face persecution or even death.  The fact that the U.S. immigration system 
estimated the likelihood of his meeting this fate at 45% rather than 51% would offer the 
refugee no comfort in the face of its occurrence. 
  

Even for those who meet the higher standard, withholding and CAT recipients are 
condemned to diminished lives for the duration of their stay in the United States, unless 

 
37 Id. at 1110. 
38 See, e.g., Proposed Rules at 69644. 
39 Withholding of removal requires the petitioner to demonstrate his or her “life or freedom would be 
threatened in that country because of the petitioner’s race, religion, nationality, membership in a particular 
social group, or political opinion.” INS v. Stevic, 467 U.S. 407, 411 (1984) (quoting 8 U.S.C. § 1231(b)(3)). 
Unlike asylum, however, the petitioner must show a “clear probability” of the threat to life or freedom if 
deported to his or her country of nationality. The clear probability standard is more stringent than the well-
founded fear standard for asylum. Id; see also Cardoza-Fonseca, 480 U.S. at 431 (describing the difference 
between a well-founded fear of persecution and a clear probability of persecution). For CAT relief, an 
applicant must show it is more likely than not that he or she will be tortured or killed by or at the 
government’s acquiescence if removed to the home country. 8 C.F.R. § 1208.16(c)(2). 
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they are able to achieve permanent residence on some independent basis. For example, 
they have no ability to travel internationally. The United Nations Convention Relating to 
the Status of Refugees40 affords refugees the right to travel in mandatory terms. Article 
28 states, “Contracting States shall issue to refugees lawfully staying in their territory 
travel documents for the purpose of travel outside their territory.” Withholding and CAT 
recipients do not have access to a travel document as contemplated by Article 28. By 
regulation, refugee travel documents are available only to asylees.41 The Board of 
Immigration Appeals also requires that an individual granted withholding and CAT—
unlike an individual granted asylum—must simultaneously be ordered removed, making 
any international travel a “self-deportation.”42 Refugees granted only withholding of 
removal or CAT protection are thus effectively trapped within the United States in long-
term limbo. 
  

Most significantly in the eyes of most asylum applicants, withholding and CAT 
recipients also face permanent separation from their spouses and children.  Because 
international travel is prohibited, these individuals cannot reconnect with their families in 
a third country. They also cannot reunite with family in the United States because only 
asylees and refugees are eligible to petition for a spouse and children to join them as 
derivatives on that status.43 For many, this will mean that the Proposed Rules institute yet 
another formal policy of family separation. For example, a mother with two young 
children who flees to the United States and is subject to one of the expanded asylum bars 
will not be able to ensure that her children will be able to obtain protection in the United 
States with her if she is granted relief.  Rather, if her children are still in her home 
country, they would need to come to the United States and seek asylum on their own, 
likely as unaccompanied children. If her children fled to the United States with her, then 
they will need to establish their own eligibility for protection before an immigration 
judge, no matter their age.   

 
Recently, this exact scenario played out with a mother who was subject to the so-

called Migrant Protection Protocols (also known as Remain in Mexico) and the asylum 
“transit ban,”44 which made the mother ineligible for asylum and thus required the 
children to establish their independent eligibility for withholding and CAT protection. An 
immigration judge granted the mother withholding of removal but denied protection to 

 
40 19 U.S.T. 6223 T.I.A.S. No. 6577 (1968). 
41 8 C.F.R. § 223.1. 
42 See Matter of I-S- & C-S-, 24 I.&N. Dec. 432, 434 n.3 (BIA 2008); 8 C.F.R. § 241.7. 
43 8 C.F.R. § 208.21(a). 
44 8 C.F.R. § 1208.13(c)(4). 
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her young children, leaving the children with removal orders and immense uncertainty 
about their future.45  

 
Human Rights First is deeply concerned that under the Proposed Rules, as under 

the other policies this Administration has implemented that exclude asylum seekers with 
valid claims from access to asylum and limit them to a possible grant of withholding of 
removal, asylum seekers who do qualify for withholding of removal will make a forced 
choice to return to persecution rather than face separation from their spouses and 
dependent children.  This concern is particularly acute in detained cases and in cases 
where the asylum seeker who is granted withholding rather than asylum is a single 
parent. 

 
Human Rights First is also baffled as to why the agencies promulgating these 

regulations would wish to compound the overwork of their own staff, and the burdens of 
their own caseloads, by forcing families in this situation to make multiple applications for 
asylum—one per family member—where under the existing regulations a single 
application would often suffice.  Given that the additional applications, resulting from the 
new inability of the principal applicant to grant derivative status to her spouse and 
children due to the changes wrought by the Proposed Rules, would often be made by 
minor children, the added burden of adjudication would be significant and contradictory 
to the concerns of judicial efficiency invoked in the introduction to the Proposed Rules.46 
 

V. The proposed bar to asylum based on illegal reentry would place the United 
States in direct conflict with its obligations under the Refugee Protocol 
 

The expansion of the asylum bar to include individuals who have been convicted of 
reentering the United States without inspection pursuant to INA § 276 would be in direct 
contravention of Article 31 of the Refugee Convention, which prohibits signatory states 
from penalizing refugees and asylum seekers based on the irregular manner of their entry 
into or presence in the country of asylum.47 This prohibition is a critical part of the 
Convention because it recognizes that refugees often have little control over the place and 
manner in which they enter the country where they are seeking refuge.  

 
45 Adolfo Flores, “An Immigrant Woman Was Allowed To Stay In The US — But Her Three Children 
Have A Deportation Order,” Buzzfeed, December 21, 2019, 
https://www.buzzfeednews.com/article/adolfoflores/an-immigrant-woman-was-allowed-to-stay-in-the-us-
but-not.  
46 See, e.g., Marissa Esthimer, “Crisis in the Courts: Is the Backlogged U.S. Immigration Court System at 
Its Breaking Point?,” Migration Policy Institute, October 3, 2019, https://bit.ly/2sJuEWR.  
47 Refugee Convention, supra, at art 31. 

https://www.buzzfeednews.com/article/adolfoflores/an-immigrant-woman-was-allowed-to-stay-in-the-us-but-not
https://www.buzzfeednews.com/article/adolfoflores/an-immigrant-woman-was-allowed-to-stay-in-the-us-but-not
https://bit.ly/2sJuEWR
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Human Rights First has represented multiple asylum seekers who reentered the United 
States without inspection after their initial attempts to seek protection at a port of entry 
were unsuccessful, either because they were not able to convey their fears of return, or 
because they were physically unable to approach the port of entry due to metering 
practices currently in force at the southern border.  A number of these asylum seekers 
were part of family groups.  This Proposed Rule would penalize these refugees twice for 
existing flaws in U.S. asylum policy and practice. 
 
VI. The Proposed Rules will result in “mini-trials” in immigration court, 

undermine judicial efficiency and result in racially-biased decision-making   
 
 In two significant ways, the Proposed Rules require immigration adjudicators to 
engage in decision-making to determine whether an asylum applicant’s conduct—
considered independently of any criminal court adjudication—triggers a categorical bar 
to asylum eligibility. First, the agencies propose that immigration adjudicators be allowed 
to consider “all reliable evidence” to determine whether there is “reason to believe” an 
offense was “committed for or related to criminal gang evidence,” or “in furtherance of 
gang-related activity, triggering ineligibility for asylum in either case.48 Second, the 
Proposed Rules permit immigration adjudicators to “assess all reliable evidence in order 
to determine whether [a] conviction amounts to a domestic violence offense;” and to go 
even further by considering whether non-adjudicated conduct “amounts to a covered act 
of battery or extreme cruelty.”49  
 

Requiring adjudicators to make complex determinations regarding the nature and 
scope of a particular conviction or, in the case of the domestic violence bar, conduct, will 
lead to massive judicial inefficiencies and slanted “mini-trials” within the asylum 
adjudication process. The scope of the “reliable evidence” available to adjudicators in 
asylum cases is potentially limitless; advocates on both sides would be obligated to 
present fulsome arguments to make their cases about gang connections to the underlying 
activity or the relationship of the asylum applicant to the alleged victim. Because of the 
lack of robust evidentiary rules in immigration proceedings, it will be difficult if not 
impossible for many applicants to rebut negative evidence marshaled against them, even 
if false; and in other cases, asylum applicants will struggle to find evidence connected to 
events that may have happened years prior (especially for those detained). Asylum trials, 

 
48 See Proposed Rules at 69649.  
49 See Proposed Rules at 69652.  
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which are typically three or fewer hours under current policies, would provide 
insufficient time to fully present arguments on both sides of these unwieldy issues.  

 
As the immigration courts contend with backlogs that now exceed one million 

cases,50 tasking adjudicators with a highly nuanced, resource-intensive assessment of the 
connection of a conviction to gang activity and/or the domestic nature of alleged criminal 
conduct—assessments far outside their areas of expertise—will prolong asylum 
proceedings and invariably lead to erroneous determinations that will give rise to an 
increase in appeals. The Proposed Rules repeatedly cite increased efficiency as 
justification for many of the proposed changes.51 Yet requiring adjudicators to engage in 
mini-trials to determine the applicability of categorical criminal bars, rather than relying 
on adjudications obtained through the criminal legal system, will dramatically decrease 
efficiency in the asylum adjudication process.   

 
Indeed, the Supreme Court has “long deemed undesirable” exactly the type of 

“post hoc investigation into the facts of predicate offenses” proposed by the agencies 
here.52 Instead, for more than a century the federal courts have repeatedly embraced the 
“categorical approach” to determine the immigration consequence(s) of a criminal 
offense, wherein the immigration adjudicator relies on the statute of conviction as 
adjudicated by the criminal court system, without relitigating the nature or circumstances 
of the offense in immigration court.53 As the Supreme Court has explained, this approach 
“promotes judicial and administrative efficiency by precluding the relitigation of past 
convictions in minitrials conducted long after the fact.”54 In Moncrieffe v. Holder, the 
Court forewarned of exactly the sort of harm that would arise from these Proposed Rules; 
in that case, the Court rejected the government’s proposal that immigration adjudicators 
determine the nature and amount of remuneration involved in a marijuana-related 
conviction, noting that “our Nation’s overburdened immigration courts” would end up 
weighing evidence “from, for example, the friend of a noncitizen” or the “local police 

 
50 Marissa Esthimer, “Crisis in the Courts: Is the Backlogged U.S. Immigration Court System at Its 
Breaking Point?,” Migration Policy Institute, October 3, 2019, 
https://www.migrationpolicy.org/article/backlogged-us-immigration-courts-breaking-point.  
51 See Proposed Rules at 69646, 69656-8.  
52 Moncrieffe v. Holder, 569 U.S. 184, 186 (2013).  
53 See Moncrieffe, 569 U.S. at 191 (“This categorical approach has a long pedigree in our Nation’s 
immigration law.”). For a more fulsome history of the development of the categorical approach in 
immigration court, see Alina Das, “The Immigration Penalties of Criminal Convictions: Resurrecting 
Categorical Analysis in Immigration Law,” New York University Law Review 86, no. 6 (2011): 1689 - 
1702, https://www.nyulawreview.org/wp-content/uploads/2018/08/NYULawReview-86-6-Das.pdf.  
54 Moncrieffe, 569 U.S. at 200-201.  

https://www.migrationpolicy.org/article/backlogged-us-immigration-courts-breaking-point
https://www.nyulawreview.org/wp-content/uploads/2018/08/NYULawReview-86-6-Das.pdf
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officer who recalls to the contrary,” with the end result a disparity of outcomes depending 
on the whims of the individual immigration judge and a further burdened court system.55   

 
Particularly in the context of the new proposed bar related to alleged gang 

affiliation, Human Rights First is concerned that creating a blanket exclusion for anyone 
who is convicted of a crime – including a misdemeanor – that an immigration adjudicator 
deems linked to gang activity will erroneously prevent bona fide asylum seekers from 
receiving protection. This rule confers on immigration adjudicators—who generally are 
not criminologists, sociologists, or criminal law experts—the responsibility to determine 
if there is “reason to believe” any conviction flows from activity taken in furtherance of 
gang activity. This rule will necessarily ensnare asylum seekers of color who have 
experienced racial profiling and a criminal legal system fraught with structural challenges 
and incentives to plead guilty to some crimes, particularly misdemeanors. These same 
individuals are vulnerable to being erroneously entered into gang databases. Such 
databases are notoriously inaccurate, outdated, and infected by racial bias.56  

 
VII. The proposed definition of “conviction” and “sentence” for the purposes of 

the new bars further excludes those in need of protection  
  

The section of the Proposed Rules that outlines a new set of criteria for 
determining whether a conviction or sentence is valid for the purpose of determining 
asylum eligibility is an ultra vires exercise of authority that is not authorized by the 
Immigration and Nationality Act. The Proposed Rules impose an unlawful presumption 
against asylum eligibility for applicants who seek post-conviction relief while in removal 
proceedings or longer than one year after their initial convictions. They also deny full 
faith and credit to state court proceedings by attributing improper motives to state court 
actors.57 
 

 
55 Id. at 201.  
56 Annie Sweeney and Madeline Buckley, “Chicago police gang data collection faulted by city’s inspector 
general as unchecked and unreliable,” Chicago Tribune, April 11, 2019, 
https://www.chicagotribune.com/news/breaking/ct-met-chicago-police-gang-data-04112019-story.html; 
Anita Chabria, “A routine police stop landed him on California’s gang database. Is it racial profiling?,” Los 
Angeles Times, May 9, 2019, https://www.latimes.com/politics/la-pol-ca-california-gang-database-calgang-
criminal-justice-reform-20190509-story.html.  
57 See Saleh v. Gonzales, 495 F.3d 17, 25-26 (2d Cir. 2007) (discussing 28 U.S.C. § 1738, requiring federal 
courts to give full faith and credit to state acts, records, and judicial proceedings and U.S. Const. art. IV, § 
1, and finding that there was no violation where the Board of Immigration Appeals stopped short of 
“refusing to recognize or relitigating the validity of [Saleh’s] state conviction.”).    

https://www.chicagotribune.com/news/breaking/ct-met-chicago-police-gang-data-04112019-story.html
https://www.latimes.com/politics/la-pol-ca-california-gang-database-calgang-criminal-justice-reform-20190509-story.html
https://www.latimes.com/politics/la-pol-ca-california-gang-database-calgang-criminal-justice-reform-20190509-story.html
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The Proposed Rules undermine Sixth Amendment protections and harms 
immigrants unfamiliar with the complex criminal and immigration framework 
governing prior convictions. 

 
The Proposed Rules outline a new multi-factor process asylum adjudicators must 

use to determine whether a conviction or sentence remains valid for the purpose of 
determining asylum eligibility; the proposal includes a rebuttable presumption “against 
the effectiveness” of an order vacating, expunging, or modifying a conviction or sentence 
if the order was entered into after the asylum seeker was placed in removal proceedings 
or if the asylum seeker moved for the order more than one year after the date the original 
conviction or sentence was entered.58 
 

This newly created presumption unfairly penalizes asylum applicants, many of 
whom may not have the opportunity to seek review of their prior criminal proceedings 
until applying for asylum.59 In Padilla v. Kentucky, the Supreme Court recognized that 
the immigration consequences of a conviction are sufficiently serious for the Sixth 
Amendment to require a noncitizen defendant to be competently advised of them before 
agreeing to a guilty plea.60 By imposing a presumption against the validity of a 
withdrawal or vacatur of a plea, the Proposed Rules hold asylum seekers whose rights 
were violated under Padilla to a different standard; even though they too were denied 
effective assistance of counsel in the course of their underlying criminal proceedings, 
asylum seekers will be forced to rebut a presumption that their court-ordered withdrawal 
or vacatur is invalid. The Proposed Rules therefore compound the harm to immigrants 
who, in addition to facing persecution in their home countries, have been denied 
constitutionally compliant process in the United States criminal legal system.  

 
Many asylum applicants, especially those in vulnerable populations isolated from 

resources and unfamiliar with the due process protections available to them in the United 
States, may not have discovered the defects in their underlying criminal proceedings until 
their consultation with an immigration attorney, or until they are placed into removal 
proceedings, which may happen several years after a conviction. Imposing a presumption 
against the validity of a plea withdrawal or vacatur in these cases will undoubtedly lead 

 
58 Proposed Rules at 69655. 
59 On page 69656 of the Proposed Rules, the Department of Homeland Security and the Department of 
Justice urge that “[i]t is reasonable to conclude that an alien who has a meritorious challenge to a criminal 
conviction based on a procedural or substantive defect is more likely to seek post-conviction relief sooner 
than an alien who is seeking relief on rehabilitative grounds…” 
60 Padilla v. Kentucky, 559 U.S. 356 (2010). 
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to the wrongful exclusion of countless immigrants from asylum simply because they were 
unable to adequately rebut the presumption, particularly in a complex immigration court 
setting without the benefit of appointed counsel.     

 
Human Rights First provided representation to a man with an old conviction that 

could have precluded him from the protections of asylum.  The conviction, some 10 years 
old at the time of his application for asylum, turned out to have been the result of 
ineffective assistance of counsel, and was vacated on those grounds.  The asylum 
applicant was seeking asylum based on circumstances that had arisen years after this 
conviction; at the time he had been arrested on criminal charges, he had been much less 
oriented to his rights and to the importance of this criminal disposition (whose 
consequences for him in criminal terms had been minimal and had not included any 
sentence of confinement) for an asylum application he had no idea at that point that he 
would ever need to make.  Under current law, the Asylum Office gave credit to the state 
court’s vacatur of the sentence, and the asylum applicant was granted asylum along with 
his wife, enabling them both to continue the life they were already building for their U.S.-
born children. 

 
VIII. The Proposed Rules will disparately impact vulnerable populations already 

routinely criminalized, including LGBTQ immigrants, survivors of 
trafficking and domestic violence, and immigrant youth of color  
 
Human Rights First is concerned that the expanded criminal bars will disparately 

impact vulnerable populations, including asylum seekers hailing primarily from Central 
America and the Global South, and those routinely criminalized because of their 
identities, racially disparate policing practices, or in connection with experiences of 
trafficking and domestic violence.61 For these populations especially, the discretion 
currently delegated to asylum adjudicators is crucial for them to become fully integrated 
in the larger community. The imposition of additional categorical bars to asylum will 
only further marginalize asylum seekers already struggling with trauma and 
discrimination.  

 
The Proposed Rules turn asylum into a blunt instrument that would prevent the 

use of discretion where it is most needed and most effective. The existing framework for 

 
61 D’Vera Cohn et al., “Rise in U.S. Immigrants from El Salvador, Guatemala and Honduras Outpaces 
Growth from Elsewhere,” Pew Research Center, December 7, 2017,  
https://www.pewresearch.org/hispanic/wp-content/uploads/sites/5/2017/12/Pew-Research-
Center_Central_American-migration-to-U.S._12.7.17.pdf.  

https://www.pewresearch.org/hispanic/wp-content/uploads/sites/5/2017/12/Pew-Research-Center_Central_American-migration-to-U.S._12.7.17.pdf
https://www.pewresearch.org/hispanic/wp-content/uploads/sites/5/2017/12/Pew-Research-Center_Central_American-migration-to-U.S._12.7.17.pdf
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determining if an offense falls within the particularly serious crime bar already provides 
the latitude for asylum adjudicators to deny relief to anyone found to pose a danger to the 
community.62 Furthermore, asylees with convictions that render them inadmissible must 
apply for a waiver at the time of their applications for permanent residence.63 These 
measures ensure that asylum applicants in vulnerable populations have access to 
supportive resources and have the opportunity to demonstrate their ongoing commitment 
to social and personal health. Moreover, the existence of provisions allowing the 
revocation of asylum status ensures that adjudicators may continue to enforce concerns 
related to the safety of the community even after asylum is granted.64    

 
Barring asylum for immigrants convicted of migration-related offenses punishes 
them for fleeing persecution and/or seeking safety for their children, and does not 
make communities safer. 
 
The expansion of the criminal bars to asylum to include offenses related to 

harboring, smuggling of noncitizens by parents and family members and those previously 
removed further criminalizes vulnerable populations fleeing persecution.65 The vast 
expansion of migrant prosecutions at the border during the current administration has 
created administrative chaos and separated families that do not pose a threat to the safety 
of communities in the United States.66 The Proposed Rules threaten to magnify the harm 

 
62 Apart from the statutory aggravated felony bar to asylum, the Board of Immigration Appeals and 
Attorney General have historically utilized a highly circumstantial approach to the particular serious crime 
determination that would bar an immigrant from receiving asylum. See e.g., Matter of Juarez, 19 I.&N. 
Dec. 664 (BIA 1988) (ordinarily a single misdemeanor that is not an aggravated felony will not be a 
particularly serious crime); Matter of Frentescu, 18 I.&N. Dec. 244 (BIA 1982), modified (setting forth 
several factors to be considered before imposing the particular serious crime bar, including: (i) the nature of 
the conviction, (ii) the circumstances and underlying facts for the conviction, (iii) the type of sentence 
imposed, and (iv) whether the type and circumstances of the crime indicate that the individual will be a 
danger to the community); Matter of Y-L-, A-G-, R-S-R-, 23 I.&N. Dec. 270 (A.G. 2002) (setting forth a 
multi-factor test to determine the dangerousness of a respondent convicted of a drug-trafficking offense 
who is otherwise barred from asylum as an aggravated felon, but seeking withholding of removal). 
63 8 U.S.C. § 1159(c) (2012). 
64 8 C.F.R. § 208.24(a) (2012). 
65 On April 11, 2017, then-Attorney General Sessions instructed all federal prosecutors to increase their 
prioritization of immigration offenses for prosecution, including misdemeanor offenses committed by first 
time entrants. See Memorandum from the Attorney General: Renewed Commitment to Criminal 
Immigration Enforcement (April 11, 2017), https://www.justice.gov/opa/press-
release/file/956841/download. 
66 Id.; Richard Marosi, “The aggressive prosecution of border crossers is straining the courts. Will zero 
tolerance make it worse?,” Los Angeles Times, May 11, 2018, https://www.latimes.com/local/california/la-
me-ln-immigrant-prosecutions-20180511-story.html.  

https://www.justice.gov/opa/press-release/file/956841/download
https://www.justice.gov/opa/press-release/file/956841/download
https://www.latimes.com/local/california/la-me-ln-immigrant-prosecutions-20180511-story.html
https://www.latimes.com/local/california/la-me-ln-immigrant-prosecutions-20180511-story.html
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caused by these reckless policies by further compromising the ability of those seeking 
safety on the southern border to access the asylum system.    

  
The Proposed Rules expand the asylum bar to parents or other caregivers who are 

convicted of smuggling or harboring offenses after taking steps to help minor children 
enter the United States in order to flee persecution. This proposed bar is particularly 
insidious in light of now-public documents revealing this administration’s explicit efforts 
to utilize smuggling prosecutions against parents and caregivers as part of its strategy of 
deterring families from seeking asylum in the United States.67 The Proposed Rules seek 
to take this widely condemned strategy one step further, by additionally barring those 
parents already prosecuted from obtaining asylum protections for themselves and their 
children. The Proposed Rules multiply the harms parents and caregivers have 
experienced in their treacherous journeys to safety and callously penalize parents for 
doing what is only human—taking all necessary steps to protect their children.   
 

The Proposed Rules also expand the asylum bar to those who have fled 
persecution multiple times and therefore been convicted of illegal reentry. Their inclusion 
is premised on conclusory statements regarding the dangerousness of recidivist offenders, 
without consideration of the seriousness of prior convictions.68 Rather, the Proposed 
Rules treat all immigration violations as similar in seriousness to those previously 
warranting inclusion in the particularly serious crime bar, without any independent 
evidence to justify the expansion. Such an approach renders meaningless the limiting 
language of “particularly serious” in the statute.   

 
The Proposed Rules also conflate multiple entries by noncitizens having prior 

removal orders with those who have entered multiple times without ever having their 
asylum claims heard. Many immigrants who have previously attempted entry to the 
United States to flee persecution could not have been aware of the complex statutory 
regime that governs asylum claims and would not have knowingly abandoned their right 
to apply for asylum. Some asylum seekers have also been wrongly assessed in prior 
credible fear interviews. And others yet may have previously entered or attempted to 
enter the United States before the onset of circumstances giving rise to their fear. 

 
67 Ryan Devereaux, “Documents Detail ICE Campaign to Prosecute Migrant Parents as Smugglers,” The 
Intercept, April 29, 2019, https://theintercept.com/2019/04/29/ice-documents-prosecute-migrant-parents-
smugglers/  (describing how in May 2017, the Department of Homeland Security set out to target parents 
and family members of unaccompanied minors for prosecution).   
68 Proposed Rules at 69648. 

https://theintercept.com/2019/04/29/ice-documents-prosecute-migrant-parents-smugglers/
https://theintercept.com/2019/04/29/ice-documents-prosecute-migrant-parents-smugglers/
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Preserving discretion to grant asylum in these circumstances allows meritorious asylum 
seekers to be heard and corrects errors that might have previously occurred.   
 

Extending the criminal bars to immigrants convicted of misdemeanor document 
fraud unfairly punishes low-wage immigrant workers and does not make 
communities safer. 
 
The Proposed Rules expand the asylum bar to include any asylum seeker who has 

been convicted of a misdemeanor offense for use of a fraudulent document. In so doing, 
the Rule entirely ignores the migration-related circumstances that often give rise to 
convictions involving document fraud.  Migrants in vulnerable communities who are 
struggling to survive during the pendency of their asylum proceedings—particularly 
before they become eligible for employment authorization--are often exploited by 
unscrupulous intermediaries who offer assurances and documentation that turn out to be 
fraudulent.69 Many noncitizens working in the low-wage economy face egregious 
workplace dangers and discrimination and suffer retaliation for asserting their rights.70 
The continued availability of asylum to low-wage immigrant workers can encourage 
them to step out of the shadows. The expansion of criminal asylum bars to sweep in all 
document fraud offenses, on the other hand, would unfairly prejudice immigrants with 
meritorious asylum claims and force them deeper into the dangerous informal economy.  

 
The Proposed Rules will harm communities with overlapping vulnerabilities, 
including LGBTQ asylum seekers, survivors of trafficking, and survivors of 
domestic violence.  
 
The Proposed Rules exclude from asylum protections countless members of 

vulnerable communities who have experienced trauma, abuse, coercion, and trafficking. 
Many of these individuals may only become aware of their ability to apply for asylum 
after law enforcement encounters that lead them to service providers who can educate 
them about their immigration options. Despite the unique difficulties they face, the 
Proposed Rules would compound their harm and prevent them from achieving family 
unification and a pathway to citizenship.  

 
69 See American Bar Association, “About Notario Fraud,” July 19, 2018, 
https://www.americanbar.org/groups/public_interest/immigration/projects_initiatives/fight-notario-
fraud/about_notario_fraud/.  
70 Paul Harris, “Undocumented workers’ grim reality: speak out on abuse and risk deportation,” The 
Guardian, March 28, 2013, https://www.theguardian.com/world/2013/mar/28/undocumented-migrants-
worker-abuse-deportation.  

https://www.americanbar.org/groups/public_interest/immigration/projects_initiatives/fight-notario-fraud/about_notario_fraud/
https://www.americanbar.org/groups/public_interest/immigration/projects_initiatives/fight-notario-fraud/about_notario_fraud/
https://www.theguardian.com/world/2013/mar/28/undocumented-migrants-worker-abuse-deportation
https://www.theguardian.com/world/2013/mar/28/undocumented-migrants-worker-abuse-deportation
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The Proposed Rules pose a unique threat to LGBTQ immigrant community 

members. LGBTQ immigrants in particular may have already experienced a high degree 
of violence and disenfranchisement from economic and political life in their home 
countries.71 Hate violence towards undocumented LGBTQ immigrants in the United 
States is already disproportionately higher than for other members of the LGBTQ 
population.72 Members of these communities also experience isolation from their kinship 
and national networks following their migration. This isolation, compounded by the 
continuing discrimination towards the LGBTQ population at large, leave many in the 
LGBTQ immigrant community vulnerable to trafficking, domestic violence, and 
substance abuse, in addition to discriminatory policing practices. The expansion of 
criminal enforcement and prosecution of undocumented people also harms the LGBTQ 
immigrant community.73 The Proposed Rules will therefore have a disparate impact on 
LGBTQ individuals whose involvement in the criminal legal system is often connected to 
past trauma and/or the result of biased policing.   The expansion of asylum bars to 
include various misdemeanor offenses that were not previously considered particularly 
serious also risks unfairly sweeping trafficking survivors into its dragnet.  In all these 
cases, the discretion allowed to adjudicators under existing law allows a means for 
sorting out who should in fact be granted asylum, which these Proposed Rules would 
preclude. 

 
Survivors of domestic violence include trafficking survivors and LGBTQ 

community members, such that inclusion of offenses related to domestic violence in the 
expanded asylum bars affects populations with overlapping vulnerabilities.74 The 
Proposed Rules too broadly categorize domestic violence offenses as particularly serious 

 
71 See Aengus Carroll and Lucas Ramon Mendos, State Sponsored Homophobia: A World Survey of Sexual 
Orientation Laws: Criminalisation, Protection and Recognition 12th Ed. (International Lesbian, Gay, 
Bisexual, Transgender, and Intersex Association (ILGA), 2017), 
https://ilga.org/downloads/2017/ILGA_State_Sponsored_Homophobia_2017_WEB.pdf.   
72 See Sharita Gruberg, “LGBTQ Undocumented Immigrants Face an Increased Risk of Hate Violence,” 
Center for American Progress, June 10, 2014, 
https://www.americanprogress.org/issues/immigration/news/2014/06/10/91233/lgbt-undocumented-
immigrants-face-an-increased-risk-of-hate-violence/.  
73 See eg., Sharita Gruberg, “How Police Entanglement with Immigration Enforcement Puts LGBTQ Lives 
at Risk,” Center for American Progress, April 12, 2017, https://www.americanprogress.org/issues/lgbtq-
rights/reports/2017/04/12/430325/police-entanglement-immigration-enforcement-puts-lgbtq-lives-risk/. 
74 Marty Schladen, “ICE Agents Detain Alleged Domestic Violence Victim,” El Paso Times, February 16, 
2017, https://www.elpasotimes.com/story/news/2017/02/15/ice-detains-domestic-violence-victim-
court/97965624/ (noting that the immigrant detained, a transgender person previously deported following 
her conviction for crimes such as posession of stolen mail and assault, was then living at the Center Againts 
Sexual and Family Violence, a shelter for survivors of intimate partner violence). 

https://ilga.org/downloads/2017/ILGA_State_Sponsored_Homophobia_2017_WEB.pdf
https://www.americanprogress.org/issues/immigration/news/2014/06/10/91233/lgbt-undocumented-immigrants-face-an-increased-risk-of-hate-violence/
https://www.americanprogress.org/issues/immigration/news/2014/06/10/91233/lgbt-undocumented-immigrants-face-an-increased-risk-of-hate-violence/
https://www.americanprogress.org/issues/lgbtq-rights/reports/2017/04/12/430325/police-entanglement-immigration-enforcement-puts-lgbtq-lives-risk/
https://www.americanprogress.org/issues/lgbtq-rights/reports/2017/04/12/430325/police-entanglement-immigration-enforcement-puts-lgbtq-lives-risk/
https://www.elpasotimes.com/story/news/2017/02/15/ice-detains-domestic-violence-victim-court/97965624/
https://www.elpasotimes.com/story/news/2017/02/15/ice-detains-domestic-violence-victim-court/97965624/
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and sweep both offenders and survivors into their dragnet. The immigration laws extend 
protections to domestic violence survivors outside of the asylum context, recognizing the 
complex dynamics surrounding intimate partner violence. Provisions in the Violence 
Against Women Act allow adjudicators evaluating claims for relief arising thereunder to 
exercise discretion based on a number of factors and circumstances.75  The blunt 
approach adopted by the Proposed Rules is inconsistent with the approach taken towards 
survivors elsewhere in the federal immigration statute and does not rely on any evidence-
based justification for treating asylum seekers differently.       

 
Moreover, the domestic violence sections of the Proposed Rules include the only 

categorical bar to asylum for which a conviction is not required. Domestic violence 
incidents all too often involve the arrest of both the primary perpetrator of abuse and the 
survivor.76 These “cross-arrests” do not always yield clear determinations of victim and 
perpetrator. Authorizing asylum adjudicators to determine the primary perpetrator of 
domestic assault, in the absence of a judicial determination, unfairly prejudices survivors 
who are wrongly arrested in the course of police intervention to domestic disturbances.  

 
 Human Rights First has dealt with a number of cases where asylum seekers had 
been arrested for domestic violence when their abusers had called the police on them, or 
where the asylum seeker had sought protection from an abusive spouse only to have the 
abuser, benefiting from a greater command of English, impose his or her own narrative 
when the police showed up.  It is often not clear at all from the records of these cases—
especially those that did not go to trial—who was the “primary abuser,” a determination 
the Proposed Rules would foist on the immigration adjudication system. 

 
 

 
75 Nadine Shaanta Murshid and Elizabeth A. Bowen, “A Trauma-Informed Analysis of the Violence 
Against Women Act’s Provisions for Undocumented Immigrant Women,” Violence Against Women 24(13) 
(2018): 1540–1556, https://doi.org/10.1177/1077801217741991.  
76 David Hirschel, et al., “Domestic Violence and Mandatory Arrest Laws: To What Extent Do They 
Influence Police Arrest Decisions,” Journal of Criminal Law & Criminology 98, no. 1 (2007-2008): 255, 
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=7284&context=jclc (noting 
that “[i]n some cases, dual arrests may be the result of legislation, department policies, or both failing to 
require officers to identify the primary aggressor. In addition, when such provisions are present, police may 
lack the training or information needed to identify the primary aggressor when responding to a domestic 
violence assault. This situation may be compounded by batterers who have become increasingly adept at 
manipulating the criminal justice system, and may make efforts to ‘pre-empt’ victims from notifying police 
in order to further control or retaliate against them.”).  

https://doi.org/10.1177/1077801217741991
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=7284&context=jclc
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IX. The Proposed Rules are ultra vires to the federal immigration statute to the 
extent they purport to bar eligibility through a categorical exercise of 
discretion 

 
When Congress speaks clearly through a statute, the plain meaning of that statute 

governs.77 Congress by statute permits the Attorney General to designate certain 
categories of offenses as “particularly serious crimes.”78 As such, Congress explicitly 
permitted the Attorney General to designate a non-aggravated felony to be a particularly 
serious crime and thus to disqualify a person from asylum. In the context of asylum, all 
aggravated felonies are per se particularly serious crimes and the Attorney General “may 
designate by regulation [other] offenses that will be considered to be” a particularly 
serious crime for purposes of asylum.79 

 
Here, however—seemingly in an attempt to insulate the Proposed Rules from 

review, the agencies attempt to designate new bars to asylum both by designating them as 
“particularly serious crimes” pursuant to 8 U.S.C. § 1158(b)(2)(B)(ii) and rendering them 
categorically exempt from a positive discretionary adjudication of asylum pursuant to 8 
U.S.C. § 1158(b)(2)(C). This effort is unlawful. Section 1158(b)(2)(B)(ii) does permit the 
Attorney General to, if he wishes, attempt to designate some classes of offenses as 
particularly serious crimes; such designations are reviewable for legal error (and as 
explained above, the commenters believe these expansions are unlawful).80 However, if 
the offense is not a particularly serious crime, then a discretionary decision must be 
rendered on the application. It is true that the Attorney General may also provide for 
“additional limitations and conditions” on asylum applications so long as they are 
“consistent” with the with the asylum statute.81 In this case, however, the Proposed Rules 
add sweeping categories of offenses that automatically remove an applicant from the 
consideration of discretion—a regulatory proposal that is ultra vires to the plain text of 
the statute.  

   
To the extent that the proposed rules would adopt a bar to asylum based on a 

categorical discretionary bar, rather than a particularly serious crime designation, they are 
similar to the rules struck down by numerous Circuit Courts of Appeal in the context of 

 
77 See, e.g., Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997).  
78 8 U.S.C. § 1158(b)(2)(B)(ii). 
79 Id. The Attorney General has not designated “substantial battery” to be a particularly serious crime for 
any purpose, including for purposes of ineligibility  to seek asylum. 
80 8 U.S.C. § 1252(a)(2)(D). 
81 8 U.S.C. § 1158(b)(2)(C); see also 8 U.S.C. § 1158(d)(5)(B).  
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adjustment of status for those considered by law to be “arriving aliens.” Purporting to 
exercise discretion categorically, then-Attorney General Reno putatively rendered that 
class of noncitizens ineligible for adjustment of status, a determination that is ordinarily 
discretionary, even though the statute seemed to allow eligibility. Multiple Circuit Courts 
of Appeal struck down the proposed regulations, finding them to reflect an impermissible 
reading of the statute in light of the fact that Congress carefully defined in the statute the 
categories of people eligible to apply for adjustment of status.82  

 
The same logic applies here. In the asylum statute, Congress explicitly made the 

commission of a particularly serious crime a bar to asylum. The canon of interpretation 
known as expressio unius est exclusio alterius instructs that,“expressing one item of [an] 
associated group or series excludes another left unmentioned.”83 The Proposed Rules 
attempt to create numerous categories of discretionary “pseudo-particularly serious 
crimes,” barring asylum through a categorical exercise of discretion even if those 
offenses are ultimately found not to be particularly serious crimes. Such an effort violates 
this canon of interpretation, and places the Proposes Rules ultra vires to the statute.  

 
X. Conclusion  

 
For these reasons, Human Rights First strongly urges that the Proposed Rules be 

withdrawn in their entirety, that refugees’ access to asylum in the United States be 
preserved and strengthened, and that the United States’ tradition, consistent with the 
Refugee Convention, of fostering family unity and refugee integration be pursued. 

 
Sincerely, 

       
     Anwen Hughes, Deputy Legal Director 

 
82 The First and Ninth Circuits found the regulations contrary to clear statutory command. Succar v. 
Ashcroft, 394 F.3d 8, 29 (1st Cir. 2005); Bona v. Gonzales, 425 F.3d 663, 668-71 (9th Cir. 2005). Other 
courts invalidated the adjustment regulations under “Step Two” of Chevron. Those courts found some 
ambiguity in the statute, but found a per se discretionary bar not based on a permissible construction of the 
eligibility standards set forth in the governing statute in light of the statutory scheme and congressional 
intent. Zheng v. Gonzales, 422 F.3d 98, 116-20 (3d Cir. 2005) (invalidating regulation precluding category 
of people from applying to adjust status “[g]iven Congress’s intent as expressed in the language, structure, 
and legislative history of INA section 245 [8 U.S.C. § 1255]”); Scheerer v. United States Attorney General, 
445 F.3d 1311, 1321-22 (11th Cir. 2006). This reasoning would likewise be applicable to the proposed rule. 
Where Congress went through the trouble to create a comprehensive statutory scheme to define asylum 
eligibility, the agency cannot preempt that in the guise of discretion by creating out of whole cloth a 
separate set of eligibility criteria.    
83 United States v. Vonn, 535 U.S. 55, 65 (2002).   


