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The clothes I was wearing I took off my clothes and gave to them, and they gave
us the prisoner’s uniform, a green uniform. Our hands were handcuffed and our
ankles were tied. I couldn’t tell what was day and what was night—there were
no windows, and 24 hours light. It was hard to find out what was the time. It was
very loud in my room, all the time, 48 detainees, and I could not escape it ….
– Immigration detainee held in U.S. immigration detention facility in Virginia in 2011

Around the world, states are detaining refugees, asylum seekers and migrants in immigration
detention in ways that are inconsistent with human rights conventions and standards.1 They are often
detained without individualized assessments of the need for detention, without access to prompt and
independent court review, and in some states are held in jail-like facilities with penal conditions even
though their detention is considered “administrative” detention. While states should assess the use of
alternatives to detention before detaining an individual, very few states have established systems for
assessing and utilizing alternatives to detention in all appropriate cases – even though effective
models exist.2
Many states have migration detention systems that are inconsistent with international human rights
law and standards. Last year, the United States detained almost 400,000 migrants and asylum seekers
in jails and jail-like facilities, often without access to prompt court review of detention.3 The
Australian Human Rights Commission has expressed serious concerns about the length of detention
for many migrants and asylum seekers in Australia, and has called for an end to Australia’s system of
mandatory, prolonged and indefinite detention.4 Deficiencies in medical care for detained migrants
and asylum seekers have been reported over the last few years in Egypt, Libya, the United States and
elsewhere.5 In January 2010, the Parliamentary Assembly of the Council of Europe concluded that
“[t]he detention of asylum seekers and irregular migrants in Council of Europe Member States has
increased substantially in recent years” and called on Member States to “comply fully with their
obligations under international human rights and refugee law.”6 Administrative detention is reported
to be on the rise all over the world.7
While States have the authority to regulate migration, their immigration enforcement policies and
practices—including those relating to administrative detention—must comport with the requirements
of international human rights law. Too often though, States’ detention policies ignore or fail to fully
incorporate key human rights protections.
Over the last few years however, there has been an increase in attention to the significant escalation
of migration detention in ways that are inconsistent with international human rights law and
standards. The UN High Commissioner for Human Rights has stressed that the human rights treaty
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bodies, Special Procedures of the Human Rights Council and the Universal Periodic Review process
have all “underscored with increasing urgency concerns about human rights violations related to the
detention of migrants, and of asylum seekers.”8 The UN High Commissioner for Refugees (UNHCR)
issued a comprehensive legal paper on alternatives to detention in April 2011. In addition, the
International Detention Coalition issued a major study on the use of alternatives to detention in 2011,
identifying effective models and best practices. Some states have pledged reforms, though progress
towards implementing reforms has often been uneven.
Reacting to the escalation of migration detention, a March 2009 U.N. General Assembly resolution entitled Protection of Migrants – emphasized that “when exercising their sovereign right to enact and
implement migratory and border security measures, States have the duty to comply with their
obligations under international law, including international human rights law.” The resolution also
called upon States to “respect the human rights and the inherent dignity of migrants and to put an end
to arbitrary arrest and detention.”9
Human Rights First welcomes the decision of the Special Rapporteur on the Human Rights of
Migrants, Mr. François Crépeau, to focus his report on immigration detention. Not only will this
report encourage states to revise policies and practices that are inconsistent with international human
rights law and standards, but the report can also serve as an opportunity to address a number of areas
in greater depth – including alternatives to detention and the use of penal detention conditions
including prison uniforms.
Human Rights First’s submission highlights four areas in which states should be urged to revise their
practices to better comply with human rights law and standards – including:





Individualized assessments of detention rather than automatic detention;
Alternatives to Detention rather than detention;
The requirement of prompt and independent court review; and
Prohibitions against detention in penal or punitive conditions.

These are not the only areas in which state practice is inconsistent with international human rights
standards. In fact, significant changes are needed to address other areas in which state practice does
not meet human rights standards including with respect to medical care and protection for particular
populations including children and persons with disabilities, as well as lesbian, gay, bi-sexual,
transgender and intersex (LGBTI) persons in migrant detention.10
This submission draws on a number of reports and papers prepared by Human Rights First staff in
recent years, including: Human Rights First’s 2011 report Jails and Jumpsuits, Transforming the U.S.
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Immigration Detention System – A Two-Year Review (available at
http://www.humanrightsfirst.org/wp-content/uploads/pdf/HRF-Jails-and-Jumpsuits-report.pdf) and
the article “Reaffirming Rights: Human Rights Protections of Migrants, Asylum Seekers, And
Refugees in Immigration Detention,” written by Eleanor Acer & Jake Goodman, published in the
Georgetown Immigration Law Review.11

1. Individualized Assessments rather than Automatic Detention
Migrants and asylum seekers should only be detained, or subjected to other restrictions on liberty,
after an individualized assessment in which the State demonstrates the need for that detention or other
restriction on liberty. As detailed in Reaffirming Rights: Human Rights Protections Of Migrants,
Asylum Seekers, and Refugees In Immigration Detention, the protection against arbitrary detention
contained in Article 9 of the International Convention on Civil and Political Rights (ICCPR) and
other human rights conventions requires an individualized determination that detention is necessary.12
Detention (or other restriction on liberty) will be arbitrary where it is not reasonable and necessary in
the circumstances of the particular case and is not proportional to the end sought—an assessment that
can only be made through an individualized determination.13
Despite these requirements, some states – including Australia and the United States - have
“mandatory” or “automatic” detention regimes that require detention on a categorical basis, rather
than based on individualized assessments. States should revise laws and policies to eliminate
mandatory detention regimes, and should instead require individualized determinations before
detention is utilized.

2. Alternatives to Detention Rather than Detention
As detailed by UNHCR in its April 2011 legal study, detention should only be used as a last resort
after considering alternative measures to detention.14 In order to establish that detention is necessary,
and not arbitrary within the meaning of the ICCPR, States must consider the “less invasive means of
achieving the same ends.”15 The U.N. Working Group on Arbitrary Detention has stressed that
administrative detention of migrants should be “the last resort,” noting that “the principle of
proportionality requires it to be the last resort.”16 The Special Rapporteur on the Human Rights of
Migrants has emphasized that States should “generally permit detention only as a last resort” and
should implement alternatives to detention.17 In a January 2010 resolution, the Parliamentary
Assembly of the Council of Europe stressed that it is “universally accepted that detention must be
used only as a last resort” and that “[d]etention should be used only if less intrusive measures have
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been tried and found insufficient.” 18 The U.N. General Assembly, in its March 2009 resolution,
called on States to “put an end to arbitrary arrest and detention” and to adopt where applicable
“alternative measures to detention.”19
Many states have not developed systems for utilizing alternatives to detention, despite the existence
of effective models. Several successful ATD programs have been piloted in the United States over
the years, including programs run by the Vera Institute of Justice and by Lutheran Immigration and
Refugee Service. These programs documented high appearance rates, and saved government funds by
allowing for the release of individuals from more costly immigration detention.20 As detailed in
recent studies conducted by the International Detention Coalition, the Lutheran Immigration and
Refugee Service and the UNHCR, successful Alternatives to Detention programs, in the United
States and around the world, typically include the following components: individualized case
assessment, individualized case management including referrals, legal advice, access to adequate
accommodations, information about rights and duties and consequences of non-compliance, and
humane and respectful treatment.21
The United States government has touted the cost savings of a supervised release program it runs
through a private contractor. In April 2010, U.S. Immigration and Customs Enforcement (ICE) stated
that alternatives to detention cost ICE on average $8.88 per day22— more than $110 less per day than
detention.23 ICE uses two programs including a “full service” program that provides enrollees with
“intensive case management, supervision, electronic monitoring, and individual service plans.” The
“technology-only” program uses GPS tracking and phone reporting. A recent study on alternatives to
detention issued by Lutheran Immigration and Refugee Services describes ICE’s current programs in
depth, identifying strengths and shortcomings.24 The contractor that operates the program for the U.S.
government has reported that 93 percent of individuals actively enrolled in its alternatives to
detention program attended their final court hearings, and 84 percent complied with removal orders.25
Nevertheless, the United States has not yet implemented a nationwide program of alternatives to
detention.
States should be urged to develop effective nationwide programs of alternatives to detention and
utilize them as alternatives to detention, not merely as an additional tool for supervising non-detained
populations. These programs should include the components outlined above, such as: individualized
case assessment, individualized case management including referrals, legal advice, access to adequate
accommodations, information about rights and duties and consequences of non-compliance, and
humane and respectful treatment.26
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3. Requirement of Prompt and Independent Court Review
When states detain migrants and asylum seekers, they must provide prompt court review of the State
detention decision. The fundamental right to court review of a decision to detain is well-established
in human rights law. Article 9(4) of the ICCPR provides that “Anyone who is deprived of his liberty
by arrest or detention shall be entitled to take proceedings before a court, in order that the court may
decide without delay on the lawfulness of his detention and order his release if the detention is not
lawful.”27 Regional and other human rights conventions provide similar protections.28
The review must be provided by a court in order to ensure objectivity and independence.29 Indeed, as
explained in Torres v. Finland, Article 9 (4) of the ICCPR “envisages that the legality of detention
will be determined by a court so as to ensure a higher degree of objectivity and independence….”30
Court review must also be “real” and effective, not just pro forma, providing a real inquiry into the
necessity of detention.31 (A more detailed discussion of the requirement of prompt and independent
court review is included in the article Reaffirming Rights.32)
The U.N. Working Group on Arbitrary Detention has reminded States that a judicial authority “shall
decide promptly on the lawfulness” of detention.33 Thus it is not enough that detention be brought
under judicial control promptly; the court must actually decide on the lawfulness of detention
quickly.34 For example, in Tibi v. Ecuador, the Inter-American Court of Human Rights ruled that a
decision issued twenty-one days after the petition was filed was “clearly an excessive time” and
violated the promptness requirement.35
In fact, a number of authorities have stressed that court review should be automatic.36 Guidelines
issued by the U.N. High Commissioner for Refugees similarly call for “automatic review before a
judicial or administrative body independent of the detaining authority” when detention is used.37 In
its January 2010 report, the UN Working Group on Arbitrary Detention stressed that “[d]etention
must be ordered or approved by a judge and there should be automatic, regular and judicial, not only
administrative, review of detention in each individual case.”38
Any determination that detention is necessary should be subject to periodic review, a key procedural
safeguard against arbitrary detention. This protection is well grounded in human rights law. The
Human Rights Committee, in applying ICCPR Article 9(1)’s prohibition against arbitrary detention in
A v. Australia, emphasized that “every decision to keep a person in detention should be open to
review periodically so that the grounds justifying the detention can be assessed.”39
The Special Rapporteur on the Human Rights of Migrants and the U.N. Working Group on Arbitrary
Detention have repeatedly called on States to provide court review of detention. For example, after a
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2007 mission to the United States, the Special Rapporteur on the Human Rights of Migrants
concluded that the U.S. detention system lacked safeguards that prevent detention from being
arbitrary within the meaning of the ICCPR. He recommended that “the United States should ensure
that the decision to detain a non-citizen is promptly assessed by an independent court,” and that the
U.S. Departments of Homeland Security and Justice “revise regulations to make clear that asylumseekers can request [their] custody determinations from immigration judges.”40 The United States
mandatorily detains “arriving” asylum seekers and other undocumented migrants, without providing
prompt review of their detention by an independent court or even prompt review by an immigration
court (which is not a truly independent court, but instead is housed with the U.S. Department of
Justice). The Inter-American Commission on Human Rights, in a 2011 report, also concluded that the
U.S. detention system lacks safeguards and measures required under international human rights law,
recommending that the United States ensure that immigration courts be allowed to review release
decisions made by immigration officers.41
In 2010, in the course of the Universal Periodic Review conducted by the UN Human Rights Council
of U.S. compliance with its international human rights obligations, Human Rights First and other
groups urged the U.S. government to provide arriving asylum seekers and other immigrants with the
chance to have their custody reviewed before an immigration court.42 In December 2010, the U.S.
Department of Homeland Security advised that it did not intend to provide for release of arriving
asylum seekers through immigration court custody hearings. 43
States should revise laws and procedures to provide prompt and independent court review of
decisions to detain refugees, asylum seekers and migrants in administrative detention.

4. Prohibitions Against Detention in Penal or Punitive Conditions
“I intend to change the jail-oriented approach of our current detention system,
and am in the process of redesigning the system so it meets our needs as an agency
that detains people for civil, not penal, purposes.”
–ICE Assistant Secretary John Morton, March 2010. 44
ICCPR Article 10(1) provides that “[a]ll persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person.”45 Similar provisions are
included in other human rights conventions.46 The Special Rapporteur on the Human Rights of
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Migrants has stressed that Article 10 of the ICCPR requires “that migrants deprived of their liberty
should be subjected to conditions of detention that take into account their status and needs.”47
As detailed below, when migrants are subjected to administrative detention, they should be held in
conditions that are non-punitive and non-penal and that take into account their needs and their status
as administrative, not criminal law, detainees. In the context of migrants and asylum seekers, the
U.N. Working Group on Arbitrary Detention’s Body of Principles provides specifically that, where
detained, immigrants and asylum seekers should be housed in a facility “specifically intended for this
purpose.”48 At a minimum, they “must be placed in premises separate from those for persons
imprisoned under criminal law” or their detention risks being arbitrary.49 The Migrant Workers’
Convention provides that “any migrant worker or member of his or her family who is detained in a
State of transit or in a State of employment for violation of provisions relating to immigration shall be
held, in so far as practicable, separately from convicted persons or persons detained pending trial.”50
Refugees and asylum seekers should also not be subjected to punitive or penal detention conditions.
Article 31(1) of the Refugee Convention stipulates that contracting States “shall not impose
penalties” on asylum seekers because of their illegal entry or presence.51 While administrative
detention is permitted in limited circumstances, the term “penalty” certainly includes imprisonment.52
The Executive Committee of the UNHCR has stressed that States should not house asylum seekers
with criminal inmates.53 UNHCR’s Detention Guidelines emphasize that, consistent with Article 31,
“[t]he use of prisons should be avoided.”54 These guidelines also stress that detention “should not be
used as a punitive or disciplinary measure for illegal entry or presence in the country.”55 The
guidelines call for “the use of separate detention facilities to accommodate asylum seekers.”56
In the context of administrative detention, the U.N. Special Rapporteur on the Human Rights of
Migrants has stressed that “[a]dministrative detention should never be of a punitive nature.”57 In a
2010 report, the Special Rapporteur emphasized that migrants should not be detained in facilities for
criminals and that “[m]igration-related detention centres should not bear similarities to prison-like
conditions.”58 In a March 2008 report following a visit to the United States, the Special Rapporteur
expressed concern about the punitive and “prison-like” nature of detention for immigration detainees
in the United States. He concluded that “[t]he conditions and terms of their detention are often
prison-like: freedom of movement is restricted and detainees wear prison uniforms and are kept in a
punitive setting.”59 In a December 2010 report, the Inter-American Commission on Human Rights
affirmed that “the conditions of [immigration] detention ought not to be punitive or prisonlike,” and
stressed its concern “that this principle is not observed in immigration detention in the United
States.”60
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Individuals who are detained for administrative purposes under the immigration law should be
allowed to wear their own clothing, or at the very least civilian clothing that does not resemble
uniforms. Medical experts have concluded that wearing prison uniforms has a detrimental effect on
detained asylum seekers. After conducting a comprehensive review of the impact of detention on
asylum seekers, Physicians for Human Rights and the Bellevue/NYU Program for Survivors of
Torture recommended that detained asylum seekers be permitted to wear their own clothing as a
“simple, yet important” way for them to be “able to identify themselves as individuals and not as
criminals.”61 The International Organization for Migration in its “Guidelines for Border Management
and Detention Procedures involving Migrants: A Public Health Perspective” recognizes that:
“Migrants should be permitted to wear their own clothing. In longer term detention centres, there
should be a provision for providing fresh clothing to migrants who need clothes.”62
International authorities have expressed concern about the practice of requiring that detained asylum
seekers and immigrants wear prison uniforms. As noted above, the U.N. Special Rapporteur on the
Human Rights of Migrants, in raising concern about the prison-like nature of immigration detention
in the United States, specifically mentioned that immigration detainees were required to wear prison
uniforms. 63 In its 2010 report on the U.S. immigration detention system, the Inter-American
Commission on Human Rights also recommended to the U.S. government that “[d]etainees should be
allowed to wear their own clothing.”64 Even in the case of non-migrants held on criminal charges
pre-trial, the U.N. Standard Minimum Rules for the Treatment of Prisoners provide that “[a]n untried
prisoner shall be allowed to wear his own clothing if it is clean and suitable.”65
The Special Rapporteur on the Human Rights of Migrants has expressed concerns about other prisonlike conditions, including restrictions on freedom of movement. He urged that contact with family be
guaranteed to immigration detainees.66 The Inter-American Commission on Human Rights, in its
Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, has
affirmed that “[p]ersons deprived of liberty shall have the right to …. [m]aintain direct and personal
contact through regular visits with members of their family . . . especially their parents, sons and
daughters, and their respective partners.”67 The Parliamentary Assembly of the Council of Europe
called on Member States to ensure that detention complies with human rights and refugee law,
including by ensuring that detainees are accommodated “in centres specifically designed for the
purpose of immigration detention and not in prisons.”68 The Parliamentary Assembly specifically
noted the importance of access to family, friends, and religious or spiritual representatives.69
The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) Standards state that “[c]onditions of detention for irregular migrants should reflect
the nature of their deprivation of liberty, with limited restrictions in place and a varied regime of
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activities,” and specify that “detained irregular migrants should have every opportunity to remain in
meaningful contact with the outside world … and should be restricted in their freedom of movement
with the detention facilitiy as little as possible.”70
The Australian Human Rights Commission has urged that, if individuals must be held in immigration
detention, that they be held in less restrictive facilities rather than high-security immigration
detention centers.71 The Commission stated that all people in immigration detention should have
access to adequate outdoor recreation spaces including grassy and shaded areas, and should have
regular opportunities to leave the detention environment on external excursions.72
In the United States, a number of groups have expressed concern about the use of jails and jail-like
facilities to detain asylum seekers and migrants in immigration detention. In a major 2005 study
authorized by the U.S. Congress, the bipartisan U.S. Commission on International Religious Freedom
(USCIRF) found that most of the facilities used by the U.S. Department of Homeland Security (DHS)
and U.S. Immigration and Customs Enforcement (ICE) to detain asylum seekers and other
immigrants “in most critical respects… are structured and operated much like standardized
correctional facilities,” resembling, “in every essential respect, conventional jails.”73 It also found
that these facilities were inappropriate for asylum seekers (who were the subject of the study) and
recommended that when they are detained, they instead be held in “non-jail-like” facilities.74 The
Council on Foreign Relations bipartisan task force on immigration policy, co-chaired by Jeb Bush
and Thomas McLarty, observed in July 2009 that “[i]n many cases asylum seekers are forced to wear
prison uniforms [and] held in jails and jail-like facilities.”75 The bipartisan Constitution Project’s
Liberty and Security Committee similarly concluded in December 2009 that “[d]espite the nominally
‘civil’—as opposed to ‘criminal’—nature of their alleged offenses, non-citizens are often held in state
and local jails; others among them may be held in sub-standard, remote facilities.”76
Against this backdrop, the U.S. Department of Homeland Security (DHS) and its component agency
ICE announced plans to reform the U.S. immigration detention system – including a commitment to
move away from a “jail-oriented” approach to a system designed for ICE’s “civil” detention
authority. These reform commitments – announced in late 2009 – followed a series of reports
identifying flaws in the U.S. immigration detention system including the October 2009 report
prepared for DHS and ICE by a DHS Special Advisor, Dr. Dora Schriro, a longtime expert on prison
systems who had previously run the corrections systems in Arizona and Missouri. Dr. Schriro
currently serves as Commissioner of Correction for New York City. That report had found:
With only a few exceptions, the facilities that ICE uses to detain aliens were built, and operate, as
jails and prisons to confine pre-trial and sentenced felons. ICE relies primarily on correctional
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incarceration standards designed for pre-trial felons and on correctional principles of care,
custody, and control. These standards impose more restrictions and carry more costs than are
necessary to effectively manage the majority of the detained population.77
In October 2011, two years after DHS and ICE announced these reform commitments, Human Rights
First issued a report assessing the U.S. government’s progress and lack of progress in transforming
the U.S. immigration detention system away from its reliance on jail-like facilities to facilities that
are more appropriate for civil immigration law detainees. A copy of that report – Jails and
Jumpsuits: Transforming the U.S. Immigration Detention System – A Two Year Review –
accompanies this submission. In that report, Human Rights First concludes that the overwhelming
majority of immigration detainees in the United States are still held in jails and jail-like facilities.78
The report identifies a number of elements of the jail-like conditions that exist in these facilities
including: prison uniforms, highly restricted movement, lack of true outdoor recreation, and lack of
contact visitation.79 The report concludes that many criminal correctional facilities actually offer less
restrictive conditions than those typically found in U.S. immigration detention facilities, and that
corrections experts have confirmed that less restrictive conditions can help ensure safety in detention
facilities.80 Two immigration detention facilities in the United States allow immigration detainees to
wear their own clothing – one houses women, and the other detained families, housing men, women
and their children. However, the new “template” or model facilities that ICE is developing do not
presently allow asylum seekers and other immigrant detainees to wear their own clothing, instead
requiring them to wear uniform clothing (though not prison jumpsuits).
While the United States has only taken some steps towards transforming its system away from a
reliance on prisons and penal facilities, the U.S. acknowledgment that its immigration detention
system uses facilities designed for “penal” detention purposes rather than for civil immigration
detention could encourage other states to acknowledge their use of inappropriate facilities to detain
migrants and asylum seekers. In fact, many other states also detain asylum seekers and migrants in
prisons and other facilities that are inappropriate for migrant and asylum seeker populations. In its
January 2010 resolution on the detention of asylum seekers and irregular migrants, the Parliamentary
Assembly of the Council of Europe expressed concern about the increasing use of prisons and other
facilities which are inappropriate for detaining asylum seekers and irregular migrants.81 The
Australian Human Rights Commission has concluded that many of Australia’s detention facilities
“have harsh and prison-like conditions,” and has stressed that in many facilities “high wire fences, a
lack of green open space, walled-in courtyards, ageing buildings, pervasive security features,
cramped conditions and a lack of privacy combine to create an oppressive atmosphere.”82
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States should not detain asylum seekers and migrants in jails or prison-like conditions and
environments. States should not require immigration detainees to wear prison jumpsuits or other
uniforms; should not deny them contact visits with family; should not deny them meaningful outdoor
access; and should not detain them in prison-like facilities that unnecessarily restrict freedom of
movement. When asylum seekers and migrants are detained (which consistent with international
human rights law should only be as a last resort, based on an individualized assessment, following an
assessment of the potential use of alternative measures, and with prompt and independent court
review), they should be held in conditions that allow them to wear their own clothing, have contact
visits with family, and enjoy freedom of movement within even a closed facility and its grounds. Of
course, even with more appropriate detention conditions, detention can still be—and is—penal in
nature when it runs afoul of other human rights protection—for example, when detention is not
necessary, reasonable, or proportionate, or is unnecessarily prolonged.83
Conclusion and Summary of Recommendations
While states are continuing to detain migrants and asylum seekers in ways that are inconsistent with
international human rights standards, the report of the Special Rapporteur on the Human Rights of
Migrants should help not only to shine a light on detention policies that are inconsistent with human
rights law, but also to encourage States to reform these flawed policies. These reforms should
include changes to:


Ensure asylum seekers and migrants are only detained after individualized assessments, and
eliminate automatic and mandatory detention approaches;



Implement effective nationwide programs of alternatives to detention (as alternatives to
detention not merely as an additional tool for supervising non-detained populations) that
include individualized case assessment, individualized case management and referrals, legal
advice, access to adequate accommodations, information about rights and duties and
consequences of non-compliance, and humane and respectful treatment; and



Revise laws and policies to provide prompt and independent court review of decisions to
detain refugees, asylum seekers and migrants held in administrative detention; and



Improve the conditions of detention, so that immigration detainees are not held in jails,
prisons or prison-like facilities, ensuring that they have extended outdoor access, contact
visits with family, the ability to enjoy free movement within facilities and are allowed to wear
their own clothing (and non-uniform civilian clothing) rather than requiring them to wear
uniforms or prison clothing.
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